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October 1, 2001

Mr. James L. Connaughton
Chairman

Council on Environmental Quality
Executive Office of the President
17" and G Streets, N.W.
Washington, D.C. 20503

Aftn:  Task Force
Dear Mr. Chairman:

The Petroleum Association of Wyoming (PAW) would like to thank the Council on
Environmental Quality (CEQ) for the opportunity to comment on issues affecting minaral
access o federal lands. PAW is Wyoming's largest and oldest oil and gas organization,
the members of which account for over ninety percent of the natural gas and over
seventy percent of the crude oil produced in the State. This CEQ Task Force will focus
on issues thal directly affect members of PAW.

You undoubtedly have been hearing the message that two acts of Congress, the
Federal Land Policy and Management Act (FLPMA) and the National Environmental
Policy Act (NEPA), have been the source of much of industries problems with gaining
reasonable access to public lands., As Wyoming's Govemnor Jim Geringer is fond of
slating, “It's not the act, it's the actors that are the problem”. It seems as though the
previous Administration has tallored the thinking of the Bureau of Land Management

(BLM) and the Forest Service (FS) to delay resource development any place it can be
restricted.

As a member of Public Lands Advocacy (PLA), a Denver, Colorado based organization,
PAW supports and incorporates by reference PLA's comments in their entirety
emphasizing the problem with permitting delays in the BLM offices due to lack of
manpower and the need to streamline the NEPA process. However, in this comment
letter PAW would like to focus on specific issues affecting the oil and gas industry and
our ability to access public lands. PAW will attempt to identify for you some of the
‘1oois” the agencies are using to delay resource development, provide you with real
examples of these delays, and provide suggestions on how best to correct the problem.

In your request for information, you identified four categories and we are unsure which
category to place our issues. It is recommeanded that another category be created
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labeled "Exploraticn and Production” and all of our issues addressed below would be
placed in that category. PAW has the following commenls andfor recommendations
regarding federal agencies actions, which cause impediments to land access and
developmant:

1. Instructional  Documents: There was an abundance of instructional
memoranda, information bulletins, solicitor opinions, and policy documents
issued by the Clinton Administration. It is the opinion of PAW that many of these
existing documents are deliberalely interpreted and implemented by the federal
agencies in a2 manner that is contrary to the Bush Administration's National
Energy Policy and Executive Orders 13211 and 13212; thereby, impeding
resource development and crealing confusion and inconsistency among state
and field offices throughout Wyeming. A few of these examples are discussed in
detail throughout this letter and the official documents that are referred 1o are
provided in the Appendix section.

The highest priority and most effective action that the current Administration can
take is to immediately develop clear and consistent written instructions to the
federal agencies emphasizing, through mandate, tha management of public
lands to promote multiple use (particularly energy development) and sustained
yield. Once new or clarifying instructions are issued, careful oversight must be
provided by this Administration to ensure that such instructions are interprated
and implemented on the ground as they were intended.

2. Resource Management Plan Revisions: The BLM is currently undenaking
wide spread Resource Management Plan (RMP) revisions throughout the west.
The existing RMP's identify millions of acres of land as available for lease, but
the agencies have refused to lease some of the acreage citing insufficient NEPA
documentation as the reason. PAW believes that one of the results of the new
RMP revisions will be the permanent removal of a sizeable portion of these lands
from lease availability or the inclusion of such restrictive lease stipulations that
lease development is rendered uneconomic or impractical, which will be contrary
to the National Energy Policy. Clear and concise written instructions should be
issued to BLM slale and field offices immediately to guide the amendment
process. Once instructions are issued, careful oversight must be provided by the
Administration to ensure that such instructions are interpreted and implemented
as thay were intended.

3. De Facto Wilderness; FLPMA Section 803 cleary identifies October 1991 as
the deadline for BLM to inventory their lands for wilderness values and make
their recommendations for wilderness designation. BLM has, to date,
successfully circumvented the Section 603 sunset clause and continues to
manage large blocks of land as "de facto wilderness” by acquiescing to citizen
wilderness proposals and abusing Section 201 and 202 of FLPMA in defiance of
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the intent of Congress. The lands oeing classified as having wilderness values
under Section's 201 and 202 of FLPMA often have substantial man-made
improvements on them. However, once BLM begins managing the lands in the
“hands-off” manner of a Wilderness Study Area (WSA) they eventually loose thair
evidence of man and become wilderness, While Congress intended that they,
alone, have the authority to designate wilderness, the “Wilderness Inventory and
Study Procedures Handbaook® Issued January 10, 2001 states on page 26 that
‘there is no requirement to send wilderness designation recommendations
forward to the Congress for WSAs esiablished under the provisions of the
Handbook™. (Appendix E) This direction establishes the management of “de
facto wilderness” designations indefinitely, This Administration must issue clear
and concise written instructions to their agencies regarding wilderness,
wilderness inventories and management for wilderness values 1o avoid the
perpetuation of “de facto wilderness”

. Jack Morrow Hills: The Jack Morrow Hills Coordinated Activity Plan is an

example of how highly prospective and productive lands are being removed from
development opportunities by abuses enumerated above in items one through
three. Please review the petition that was submitted on May 25, 2001 by PAW,
et al. (Appendix A). PAW applauds the Administration’s recent decision to
avertum former Secretary Bruce Babhbitt's directive, which mandated that a new
supplemental environmental impact staterment be 13sued, whergin the
‘conservation alternative” will be the “preferrad alternative”, However, there are

Support Secretary Babbitt's directive and they should be rescinded ar revised,
The referenced documents include, but are not limited to, the following: 1)
Solicitor Opinion and cover letter dated December 22, 2000 {(Appendix B); 2)
Information Bulletin #2001-042 dated January 12, 2001 (Appendix C), 3)
Instruction Memorandum #2001-075 dated January 19, 2001 (Appendix DY; and
4) Wilderness Inventory and Study Procedures Handbook dated January 10,
2001, (Appendix E)

- National Historic Trails: The Wyoming State BLM Office is currantly

developing guidelines to protect viewsheds associated wiih congressionally
designated trails and provide management recommendations and prescriptions
for specific trail segments and sites that are eligible for listing on the National
Register of Historic Places. This naw directive is the result of former President
Clinton's Executive Order 13195, "Trails for America in the 21* Century”, which
was signed on January 18, 2001. The Executive Order outlines the directive ta
protect *(b) ...the trail corridors associated with national scenic trails and the high
priority potential sites and segments of national historic trailz to the degrees
necessary to ensure that the values for which each trail was established remain
intact. . .(c} Coordinating maps and data for the components of the national trails
system and Millennium Trails network to ensure that these trails are connacted
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Into a national system...” (Appendix F) The Millennium Trails network allows for
the classification of Mational, Legacy, or Community Millennium Trails.
(Appendix G) Depending on the prolection measures implemented by BLM, this
fanguage in the Executive Order could significantly curtail development in
Wyoming and across the West. The Executive Order aiso establishes the
"Federal Interagency Council on Trails™ and a "Memorandum of Understanding of
Mational Historic and Mational Scenic Trails, which was signed by several
agencies effective January 18, 2001. {Appendix H)

Since the implementation of this Executive Order, Wyoming BLM has bean
charged with developing a program to accomplish the following: 1) Conduct a
viewshed analysis five (5) miles from the centerline on each side of the trail; 2)
construct a predictive modeling process for trails; 3) prepare a statewide context
study to determine whether new trail segments should be registered as historic:
4) determine cultural and historical significance of trail segments; and 5) prepare
a Trails Management Plan to be used in amending the RMP's. (Appendix 1)

Wyoming has four congressionally designated historic trails, the Oregon,
California, Mormon Pioneer, and Pony Express, which have a combinad length of
1260 miles as they cross the State of Wyoming. (Attachment 1 — Map) BLM
currently manages this resource with a %4 mile protaction zone on each side of
the trail creating an approximate 400,000 acre area where oil and gas activity is
excluded. BLM is now proposing fo extend the protection area to five miles on
each side of the trail, which will expand the exclusion area to an estimated
8,000,000 acres and this is only in Wyoming.

AL this time, BLM assures PAW that the above process will only apply to
congressionally designated histonic trails and the Trails Management Plan will
be subject to public review before implementation. Howaver, PAW has
submifted examples of BLM field offices which are either delaying approval or far
exteading the existing restrictions that industry is bound by in the current RMP's,
which is "1/4 mile each side of the trail or visual horizon, whichever is less”.
(Appendix J) PAW does not oppose BLM's desire and need to gather
information regarding historical resources and industry currently seeks to avoid
direct impacts to trails and minimizes indirect impacts to trails; however, PAW
Opposes additional mitigation outside of the 4 mile restriction to protect visual
respurces,

Piease refer to the "BLM Concept Paper for National Historic Trails”, {Appendix
K} BLM is indicating that if the operator and BLM specialist cannot agree on
mitigation within this protective corrider and the application is past sixty (60) days
from the date of submittal, then the operator has the option of suspending the
iease untl an agreement can be reached. BLM also intends to atlach a lease
notice to all lease parcels beginning with the December 2001 lease sale even
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though the lease notice will only apply to parcels within the congressionally
designated historic trails ten (10) mile corridor. (Appendix L} PAW believes that
this is another example of 8 management prescription that is being implemented
caontrary to the National Energy Policy.

Due to the concem over the potential loss of access and adoption of more
stringent mitigation measures that would apply to millions of acres in Wyoming
alone, PAW opposes additional onerous resfrictions that may be implemented
throughout the remainder of this ten (10) mile corndor. PAW supports the current
mitigation in the RMP's and requests that the Administration review, clarify, and
provide guidance as to the interpretation and implementation of Executive Order
13195.

. Federal Actions on_Non-Federal Lands as they pertain_to cultural

resources: When developing Environmental Assessments and Environmental
Impact Statements for BLM related projects, BLM is requesting that the applicant
commit to additicnal, voluntary mitigation measures regardless of
landownership and once the applicant agrees lo the committed measures, they
then become conditions of approval. (Appendix M) This procedure creates two
troubling situations: 1) Should the applicant oppose the additional voluntary
mitigation measuras on private land, BLM denies the project; or 2) If the project is
approved and the applicant accepts the mitigation measures regardless of
landownership, the landowners may deny access for the action. Many times
BLM is requesting these measures before first consulting with the landowner.
Should the landowner deny access to the operator to conduct the survey or the
required conditions of approval, BLM denies the action. This concept of a
‘connected action” between public land and private or state land is being
vigorously applied by several agencies and is in need of review and guidance by
this Administration,

. Federal Actions on Non-Federal Lands as they pertain to the Endangered

Species Act: At this time, PAW is working with BLM, Fish & Wildlife Service
(FWS), and landowners regarding BLM Instructional Memorandum WY-2000-44.
(Appendix N) This memorandum was lssued by the Wyaming State BLM Office
to help determine the proper course of action under the Endangered Species Act
for federal actions affecting private properly. This guidance addresses the
“interrelated/interdependant” federal actions in the Continental Divide |/
Wamsutter Il Natural Gas Project Area of which the Record of Decision was
effective May 2000; however, we are concerned that the agreement reached
among these parties will establish a precedent throughout the entire Slate of
Wyoming.

In the Biological Opinion issued by the FWS and incorporated into the Record of
Decision for this project, it is mandated to BLM and the operator that both broad
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scale and site-specific surveys be conducted regarding proposed, threatened or
endangered species identifying potential concentration areas of habitat. While
the broad scale surveys have already been completed, landowners have become
resistant to allowing site-specific surveys to be conducted on private property.
Landowners feel that this new information could render their property useless
should a prolecled species(s) be discovered. Without authorization from the
landowner to conduct the surveys, BLM will not approve the operator's action
because the lack of information will not salisfy terms and conditions required by
the Biological Opinion.

PAW continues to work in good faith with BLM, FWS, and landawners to resolve
this problem; however, to date we have not reached a solution. PAW would
welcome any suggestions or guidance thal the Administration may sugges! to
soive this issue and prevent inevitable litigation.

restrictive stipulation when they perceive a threat to a resource value even
though they lack the science or data to support the restriction. The protection of
wintering big game animals is applied from November 15 through April 30 each
year, In the absence of good data, neither BLM nor the operator really knows if
the closure is protecting the wintering animals or if it should be a month longer or
maybe it could be a month shorter. The actual result is the “best guess”
mitigation measure becomes a threshold that BLM rarely reduces but often
increases. BLM should be required to monitor their mitigation measures in the
field and quantfy their effectiveness. Monitoring should then become the basis
for adjustments to the mitigation measures. This will reguire additional budget
appropriations for manpower to avoid unfairly placing the burden on industry.

- Adaptive Environmental Management: BLM often implements an cil and gas

The Record of Decision for the Pinedale Anticline Qil and Gas Exploration and
Development Project was effective in July 2000 and attempted to address this
issue as part of the decision document. The document outlined the planning
process for Adaptive Environmental Management (AEM) and described the basic
components of AEM and steps involved in its implementation. (Appendix O)

PAW is not opposed to the intent of AEM: however, should this form of local and
stakeholder parlicipation be the standard in the fulure, parameters must be
developed to establish 2 more balanced and productive process. We are
particularly worried about participation in the process by parties with no apparent
qualifications or expertise in the areas for which they are concermnad

Correcting these problems will be an essential part of ensunng that this nation's public
lands contribute to our domestic energy needs. Most of the corrections can be made
with internal memoranda and instructions and should not result in negative publicity, but
will greatly enhance rescurce development.
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Again, PAW appreciates this opportunity to provide meaningful comments to the CEQ
Task Force regarding issues that affect our ahility to access public lands for purposes of
natural resource development and industry will continue to strive for a balance batween
economic growth and environmental protection. Should you have guestions or require
sddilional information, please do not hesitate o contact me.

Vice Presidenl
Patroleun Association of Wyoming

Co: The Honorable Gale Norlon
The Honorable Ann Veneman
The Honorable Spencer Abraham
The Honorable Jim Geringer
The Honorable Craig Thomas
The Honorable Mike Enzi
The Honorable Barbara Cubin
Mr. Steve Degenfelder
Wir. Curt Parsons
Mr. Kirk Steinle
Mr. Rick Robitaille
Mr. Joe Icenogle
Ms. Claire Moseley
Mr. Bob Ugland
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Mr. James L. Connaughton
Chairman

Council on Environmental Quality
Executive Office of the President
17" and G Streets, N.W.
Washington, D.C. 20503

Atin: Task Force
Dear Mr. Chairman:

The Petroleum Association of Wyoming (PAW) would like to thank the Council on
Environmental Quality (CEQ) for the opportunity to comment on issues affecting mineral
access to federal lands. PAW is Wyoming's largest and oldest oil and gas organization,
the members of which account for over ninety percent of the natural gas and over
seventy percent of the crude oil produced in the State. This CEQ Task Force will focus
on issues that directly affect members of PAW.

You undoubtedly have been hearing the message that two acts of Congress, the
Federal Land Policy and Management Act (FLPMA) and the National Environmental
Policy Act (NEPA), have been the source of much of industries problems with gaining
reasonable access to public lands. As Wyoming's Govemor Jim Geringer is fond of
stating, “It's not the act, it's the aclors that are the problem”. It seems as though the
previous Administration has tallored the thinking of the Bureau of Land Management
(BLM} and the Foresl Service (FS) to delay resource development any place it can be
restricted.

As a member of Public Lands Advocacy (PLA), a Denver, Colorado based organization,
PAW supports and incorporates by reference PLA's comments in their entirety
emphasizing the problem with permitling delays in the BLM offices due lo lack of
manpower and the need to streamiine the NEPA process. However, in this comment
letter PAW would like to focus on specific issues affecting the oil and gas industry and
our ability to access public lands. PAW will attempt to identify for you some of the
“tools” the agencies are using to delay resource development, provide you with real
examples of these delays, and provide suggestions on how best to correct the problem,

In your request for information, you identified four categories and we are unsure which
category to place our issues. It is recommended that another category be created
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l[abeled “Exploration and Production® and all of our issues addressed below would be
placed in that category. PAW has the following comments and/or recommendations
regarding federal agencies actions, which cause impediments to land access and
development:

1. Instructional Documents: There was an abundance of instructional
memoranda, information bulletins, solicitor opinions, and policy documents
issued by the Clinton Administration. It is the opinion of PAW that many of these
existing documents are deliberately interpreted and implemeanted by the federal
agencies in a manner that is contrary to the Bush Administration's National
Energy Policy and Executive Orders 13211 and 13212; thereby, impeding
resource development and creating confusion and inconsistency among state
and field offices throughout Wyoming. A few of these examples are discussed in
detail throughout this letter and the official documents that are referred to are
provided in the Appendix section.

The highest priority and most effective action that the current Administration can
take is to immediately develop clear and consistent written instructions 1o the
federal agencies emphasizing, through mandate, the management of public
lands to promote multiple use (particularly energy development) and sustained
yield. Once new or clarifying instructions are issued, careful oversight must be
provided by this Administration to ensure that such instructions are interpreted
and implemented on the ground as they were intended.

2. Resource Management Plan Revisions: The BLM is currently underiaking
wide spread Resource Management Plan (RMP) revisions throughout the west,
The existing RMP's identify millions of acres of land as available for lease, but
the agencies have refused to lease some of the acreage citing insufficient NEPA
documentation as the reason. PAW believes that one of the results of the new
RMP ravisions will be the permanent removal of a sizeable portion of these lands
from lease availability or the inclusion of such restrictive lease stipulations that
lease development is rendered uneconomic or impractical, which will be contrary
o the National Energy Policy. Clear and concise writlen instructions should be
issued to BLM state and field offices immediately to guide the amendment
process. Once instructions are issued, careful oversight must be provided by the
Administration to ensure that such instructions are interpreted and implemented
as they were intended.

3. De Facto Wilderness; FLPMA Section 603 clearly identifies October 1991 as
the deadline for BLM to inventory their lands for wildemess values and make
their recommendations for wildemess designation. BLM has, to date,
successfully circumvented the Section 603 sunset clause and continues to
manage large blocks of land as "de facto wilderness” by acquiescing to citizen
wilderness proposals and abusing Section 201 and 202 of FLPMA in defiance of
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the intent of Congress. The lands being classified as having wildemess values
under Section's 201 and 202 of FLPMA often have substantial man-made
improvements on them. However, once BLM begins managing the lands in the
“hands-off” manner of a Wilderness Study Area (WSA) they eventually loose their
evidence of man and become wilderness. While Congress intended that they,
alone, have the authority to designate wildermess, the "Wilderness Inventory and
Study Procedures Handbook™ issued January 10, 2001 slates on page 26 that
‘there is no requirement to send wilderness designation recommendations
forward to the Congress for WSAs established under the provisions of the
Handbook". (Appendix E) This direction establishes the management of “de
facto wilderness™ designations indefinitely. This Administration must issue clear
and concise written instructions to their agencies regarding wildemess,
wildemess inventories and management for wilderness values to avoid the
parpetuation of “de facto wildermess”.

. Jack Morrow Hills: The Jack Morrow Hills Coordinated Activity Plan is an

example of how highly prospective and productive lands are being removed from
development opporiunities by abuses enumerated above in itlems one through
three. Please review the pelition that was submitted on May 25, 2001 by PAW,
et al. (Appendix A). PAW applauds the Administration’s recent decision lo
overlumn former Secretary Bruce Babbitt's directive, which mandated that a new
supplemental environmental impact statement be issued, wherein the
“conservation alternative” will be the “preferred alternative”. However, there are
several precedent setting policy documents that were written or revised to
support Secretary Babbitt's directive and thaey should be rescinded or revised.
The referenced documents include, but are not limited to, the following: 1)
Solicitor Opinion and cover letter dated December 22, 2000 (Appendix B), 2)
Information Bulletin #2001-042 dated January 12, 2001 (Appendix C), 3)
Instruction Memorandum #2001-075 dated January 19, 2001 (Appendix D); and
4) Wilderness Inventory and Study Procedures Handbook dated January 10,
2001, (Appendix E)

. National Historic Trails: The Wyoming State BLM Office is currently

developing guidelines to prolect viewsheds associated with congrassionally
designated trails and provide management recommendations and prescriptions
for specific trail segments and sites that are eligible for listing on the Mational
Register of Historic Places. This new directive is the result of former President
Clinton's Executive Order 13195, "Trails for America in the 21* Century”, which
was signed on January 18, 2001. The Executive Order outlines the directive to
protect “(b) ...the trail corridors associated with national scenic trails and the high
priority potential sites and segments of national historic trails to the degrees
necessary to ensure that the values for which each trail was established remain
intact...(c) Coordinating maps and data for the components of the national trails
system and Millennium Trails network to ensure that these trails are connected
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into a national system...” (Appendix F) The Millennium Trails network allows for
the classification of Matonal, Legacy, or Community Millennium Trails.
(Appendix G) Depending on the protection measures implemented by BLM, this
language in the Executive Order could significantly curtail development in
Wyoming and across the West. The Execulive Order also establishes the
“Federal Interagency Council on Trails™ and a "Memorandum of Understanding of
Mational Historic and National Scenic Trails”, which was signed by several
agencies effective January 19, 2001. (Appendix H)

Since the implementation of this Executive Order, Wyoming BLM has been
charged with developing a program 1o accomplish the following: 1) Conduct a
viewshed analysis five (5) miles from the centerline on each side of the trail; 2)
construct a predictive modeling process for trails; 3) prepare a statewide context
study to determine whether new trail segments should be registered as historic;
4} determine cultural and historical significance of trall segments; and 5) prepare
a Trails Management Plan to be used in amending the RMP's. (Appendix )

Wyoming has four congressionally designated historic trails, the Oregon,
California, Mormon Pioneer, and Pony Exprass, which have a combined length of
1260 miles as they cross the State of Wyoming. (Attachment 1 - Map) BLM
currently manages this resource with a % mile protection zone on each side of
the trail creating an approximate 400,000 acre area where oil and gas aclivity is
excluded. BLM is now proposing to extend the protection area to five miles on
each side of the trail, which will expand the exclusion area to an estimated
8,000,000 acres and this is only in Wyoming.

Al this time, BLM assures PAW that the above process will only apply to
congressionally designated historic trails and the Trails Management Plan will
be subject to public review before implementation. However, PAW has
submitted examples of BLM field offices which are either delaying approval or far
exceeding the existing restrictions that industry is bound by in the current RMP's,
which is “1/4 mile each side of the trail or visual honzon, whichever is less’.
(Appendix J) PAW does not oppose BLM's desire and need to gather
information regarding historical resources and industry currently seeks lo avoid
direct impacts to trails and minimizes indirect impacts to trails; however, PAW
opposes additional mitigation outside of the % mile restriction to protect visual
rESOUrces.

Please refer to the "BLM Concept Paper for National Historic Trails™. (Appendix
K) BLM is indicating that if the operator and BLM specialist cannot agree on
mitigation within this protective corridor and the application is past sixty (60) days
from the date of submittal, then the operator has the option of suspending the
lease until an agreement can be reached. BLM also intends to altach a lease
notice to all lease parcels beginning with the December 2007 lease sale aven
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though the lease notice will only apply to parcels within the congressionally
designated historic trails ten (10) mile corridor. (Appendix L) PAW believes that
this is another example of a management prescription that is being implemented
contrary o the National Energy Policy.

Due to the concern over the potential loss of access and adoption of more
stringent mitigation measures that would apply to millions of acres in Wyoming
alone, PAW opposes additional onerous restrictions that may be implemented
throughout the remainder of this ten (10) mile corridor. PAW supports the current
mitigation in the RMP's and requests that the Administration review, clarify, and
provide guidance as to the interpretation and implementation of Executive Order
13165,

Impact Statements for BLM related projects, BLM is requesting that the applicant
commit to additional, wvoluntary mitigation measures regardless of
landownarship and once the applicant agrees to the committed measures, thay
then become conditions of approval. (Appendix M) This procedure creates two
troubling situations: 1) Should the applican! oppose the additional voluntary
mitigation measures on private land, BLM denies the project; or 2) If the project is
approved and the applicant accepls the mitigation measures regardless of
landownership, the landowners may deny access for the aclion. Many limes
BLM is requesting these measures before first consulting with the landowner,
Should the landowner deny access to the operator to conduct the survey or the
required conditions of approval, BLM denies the aclion. This concept of a
“‘connected action” between public land and private or state land is being
vigorously applied by several agencies and is in need of review and guidance by
this Administration,

Species Act; At this time, PAW is working with BLM, Fish & Wildlile Service
{(FWS), and landowners regarding BLM Instructional Memorandum WY-2000-44.
{Appendix N} This memorandum was issued by the Wyoming State BLM Office
to help determine the proper course of action under the Endangered Species Act
for federal actions affecting private properly. This guidance addresses the
“interrelated/interdependent” federal actions in the Continental Oivide /
Wamsutter || Natural Gas Project Area of which the Record of Decision was
effective May 2000; however, we are concerned that the agreement reached
among these parties will establish a precedent throughout the entire State of

Wyoming.

In the Biological Opinion issued by the FWS and incorporated into the Record of
Decision for this project, it is mandated to BLM and the operator that both broad
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scale and sile-specific surveys be conducled regarding proposed, threatened or
endangered species identifying potential concentration areas of habitat. While
the broad scale surveys have already been completed, landowners have become
resistant lo allowing site-specific surveys to be conducted on private property.
Landowners feel that this new information could render their property useless
should a2 protected species(s) be discovered. Without authorization from the
landowner to conduct the surveys, BLM will not approve the operalor's action
because the lack of information will nol satisfy terms and conditions required by
the Biclogical Opinion.

PAW continues to work in good faith with BLM, FWS, and landowners to resolve
this problem; however, to date we have not reached a solution, PAW would
welcome any suggestions or guidance that the Administration may suggest to
solve this issue and prevent inevitable litigation.

. Adaptive Environmental Management: BLM often implements an oll and gas

restrictive stipulation when they perceive a threat to a resource value even
though they lack the science or data to support the restriction. The protection of
wintering big game animals is applied from November 15 through April 30 each
year. In the absence of good data, neither BLM nor the operator really knows if
the closure is protecting the wintering animals or if it should be a month longer or
maybe it could be a month shorter. The actual result is the "best guess”
mitigation measure becomes a threshold that BLM rarely reduces but ofien
increases. BLM should be required to monitor their mitigation measures in the
field and quantify their effectiveness. Monitoring should then become the basis
for adjustments to the mitigation measures. This will require additional budget
appropriations for manpower to avaid unfairly placing the burden on industry.

The Record of Decision for the Pinedale Anficline Qil and Gas Exploration and
Development Project was effective in July 2000 and attempled to address this
issue as part of the decision document. The document outlined the planning
process for Adaptive Environmental Management (AEM) and described the basic
components of AEM and steps involved in its implementation. (Appendix O)

PAW is not opposed to the intent of AEM; however, should this form of local and
slakeholder participation be the standard in the future, parameters must be
developed to establish a more balanced and productive process. We are
particularly worried about participation in the process by parties with no apparant
gualifications or expertise in the areas for which they are concerned.

Correcling these problems will be an essential part of ensuring that this nation's public
lands contribute to our domestic energy needs. Most of the corrections can be made
with Internal memoranda and instructions and should not resulf in negative publicity, but
will greatly enhance resource development,



Mr. Chairman
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Again, PAW appreciates this opportunity to provide meaningful comments to the CEQ
Task Force regarding issues that affect our ability to access public lands for purposes of
natural resource development and industry will continue to strive for a balance between
economic growth and environmental protection. Should you have questions or require
additional information, please do not hesitate to contact me.

Sin ; ly, Q
gii*;a’ S owev

Vice President
Petroleum Association of Wyoming

Cc.  The Honorable Gale Norton
The Honorable Ann Veneman
Tha Honorable Speancer Abraham
The Honorable Jim Geringer
The Honorable Craig Thomas
Tha Honorable Mike Enzi
The Honorable Barbara Cubin
Mr. Steve Degenfalder
Mr. Curt Parsons
Mr. Kirk Steinle
Mr. Rick Robitaille
Mr. Joe lcenogle
Ms, Claire Mosaley
Mr. Bob Ugland
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May 25, 2001

Honorable Gale Norton
Secretary

Department of the Interior
1849 C Street, N.W,
Washington, D.C. 20240

Re.  Petition to Rescind Direction for the Jack Morrow Hills Coordinated
Activity Plan and Draft Environmental Impact Statement

Dear Secretary Norton,

The individuals and organizations signing this letter support the attached Petition and
ask that you give it your careful and prompt attention.

The Petition requests that the Seeretary of the Diepartment of the Interdor (“DOI™)
rescind the December 22, 2000 decision of former Interior Secretary Bruce Babbitt directing
the Bureau of Land Management (“BLM") to adopt 2 specific “conservation altemative” for
the Jack Morrow Hills Coordinated Activity Plan (“JMHCAP™ and the Draft Environmental
Impact Statement ("DEIS™), consistemt with an opinion of the Solicitor daied the same day.
The Petition also asks that the Interior Secretary (1) reconsider the Intenor Solicitar’s opIIGn
of December 22, 2000; (2) rezcind the BLM [nformation Memo 2001-142 of Jan uary 7, 2001
and the BLM Instruction Memorandum 2001-075 of January 12, 2001; and (3} rescind the
recently revised BLM Wilderness Inventory Handbook dated January 12, 2001,

The direction and policies listed above represent a last-minute effort by the former
administration to close tens of millions of acres of public land to multiple use, including
energy development and livestock grazing, The previous admiristration extended the policies
to all public lands, without notice or public comment and without considering the long-term
impacts on the natton or the nearby communities. These policies contradict Congress’
direction for multiple use and the current Administration’s focus on environmentally sound
uge of the public lands.



Honorable Cale Narton
May 25, 2001
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Thank you for your timely consideration of the Petition. Please contact any of us for

clanfication or expansion.

Sincerely,

e ————
%&
ouglds Thompson,

Chasrman
Wyoming State Grazing
Board of Directors., Central

o T A
Curtis C. Parsons LEr
Chagrman

Public Lands Commitiee
Petraleum Assn. of Wyoming

Committee 931 Wemer Court
PO Box | 20% Casper, WY 82601
Lander, WY 52520 (307) 234-3333
(307) 332.2601
3
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Karen Henry, Presigént
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Rock Springs, WY §2501

Rob and Martha HeHver,
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Brad Boner, Presidem
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Claire Moseley
Executive Director

Public Lands Advocacy
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Rob Hendry, President £L
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Leonard Hay permltee
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Gary and foAnn Zakotmick.
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Ken Routh, permulize
1415 Elk Street
Rock Springs, WY 82901

Fred Roberts, permittes
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Cokewille, WY 83114

permittes
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Rock Springs WY 92901
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Maron Loomis -
Executive Director

Wyoming Mining Association

1720 W, Lincolnway

Chevenne, WY 82007



OFFICE OF THE SECRETARY
DEPARTMENT OF THE INTERIOR

)
)
IN RE: JACK MORROW HILLS ) PETITION TQ RESCIND DECISION OF
COORDINATED ACTIVITY PLAN } DECEMBER 22, 2000; RECONSIDER
AND DRAFT ENVIRONMENTAL ) OPINION OF THE SOLICITOR, AND TO
IMPACT STATEMENT ) RESCIND BLM INSTRUCTION

) MEMORANDUM 2001-73
}
)

The individuals and organizations who have signed the letter accompanying this Petition
(hereafter “Petitioners™) request the Secretary to rescind and reconsider the December 22, 2000
decision of the Department of the Interior (“DOI™) Secretary Bruce Babbir directing the Bureau of
Land Management (“BLM") to adopt a specific conservation alternative for the Jack Morrow Hills
Coordinated Activity Plan (“JMH CAP™) and draft environmental impact statement ("DEIS") based
on an opimion of the Office of the Solicitor.' The Petitioners further urge the Secretary 1o rescind
Secreiary Babbiit's decision, to direct the Office of the Solicitor to reconsider an unsigned opimon
entitled "Jack Morrow Hills Coordinated Activity Plan™ ol the same date (“JMH Op."), and to cancel
BLM's Instruction Memorandum and Information Bulletin, which require all BLM officials 1o
implement the opinion of the Solicitor for all public lands. See Information Bulletin 2001-42,

Recently Issued Selicitor's Opinion Regarding Land Use Planning (Jan. 12, 2001); Instruction

) The Secretary has inherent authority 10 review decisions of agency officials. The DOl regulations

also grant the Secrefary explicit authority to do so. 43 C.F R. £4.3(a)(2).
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Memorandum, 2001-475, Burcauwide Implementation of Salicitor's Opinion on JMH CAP (Jan.

19, 2001), and the recently revised Wilderess [nventory Handbook (“WIH™),

I. EXECUTIVE SUMMARY
Petitioners seek review of Secretary Babbitt's decision and the resulting agency direction,

because the Solicitor's conclusions and the agency's implementation contradict the statutory

language and legislative history of the Federal Land Palic ¥ and Management Act (“FLPMA") and
the National Environmental Policy Act (“NEPA"). Implementation of the Solicitor's analvsis,
including Secretary Babbitt's direction to adopt a revised conservation altemative notonly prejudges
the issues, but fails 1o give appropriate weight to competing public policies, particularly energy
development. IfSecretary Babbitt's direction and the Instruction Memorandum are allowed 1o stand,

BLM will close several million acres of energy potential public lands in Wyoming and in the

neighboring states of Colorado and Utah 1o energy development? The fallowing summarizes the

findings made by the previous Administration and the contrary authonity, which suppons this

Petition,

1. The Solicitor concluded that the JMH CAP DEIS violated NEPA. because BLM did no!
consider withdrawing the entire 575,000 acres from mineral development, reducing livesiock
grazing, and establishing new wildemess study arcas ("WSAS™), IMH Op_at 1, 4-5.

Rebuttal: NEPA does not compel an agency 1o adopt or to consider 2 specific altemative,

merely that a range of reasonable aliematives be considered and the range must be evaluated in the

context of the propased action, not the universe of possible agency actions.

: Equally high-potential areas in Utah (3.5 million acres) and Colorado {about 800,000 acres) have

been the subject of de fero withdrawals 10 protect alieged wilderness characteristics. Despite significant
industry interest, no leases issued on these lands for eight years,
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1, The Solicitor concluded that BLM erred in limiting the scope of the JMH CAP 10 the
decisions made in the 1997 Green River Resource Management Plan (“Green River RMP™),
JMH Op. at 4,

Rebuttal: BLM reasonably limited the alternatives 1o the land use decisions made in the 1997

RMF because the purpose of the proposed action was to prepare a coordinated activity plan’ which

by definition implements the RMP. Limiting the alternatives to variations of implementing the

Green River RMP was consistent with the decisions already made with respect to livesiock grazin g2,

wildemess study, and land available for mineral development,

3 The Solicitor concluded that mineral development is not preeminent and if there are cultural,
big game habitat, and wilderness resources, BLM must consider closing the entire area to
mineral development, reducing livestock grazing, and protecting wilderness values by
designating new WSAs, Id. at 2, 5.

Rebuttal: FLPMA makes mineral develepment and livestock grazing principal multiple uses

and directs BLM to manage the pubiic lands to meet national energy and mineral needs. Thus,

FLPMA requires BLM to explain the consequences 1o national and local energy and mineral

supplies, as well as the economy before closing pubtic lands to mineral development, The Wyoming

BLM's assumption that it could not justify closing 575,000 acres of high energy potential public

lands to mineral development complies with FLPMA and NEPA, and certainly does not viodate

federal law,

4, The Selicitor concluded that BLM must consider designating new WSAs, Jd at 5.

! In November, 2000, BLM revised the land use planning handbook and changed the term
“coordinated activity plan™ to “implementanion plon™ but did not change the substantive mezning of 2
coordinated activity plan. BLM Land Use Planning Handbook H-1601-1, Glassary, pp. 1,3.
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Rebuttal: DOl lacks statutory authority to designate new WSAs after expiration of the

wilderness review program on October 21, 1991, 43 US.C. §1782. While BLM apparently adopted

a new Wildermess Inventory Handbook on January 12, 2001, it did so without complying with

FLPMA’s notice and public comment procedures, 43 U.5.C. §173%(e), or with rulemaking, Jd

§1740. Given the lack of legal authonty to undenake wildemess inventory and review, infra at 29.

36, and the failure to follow public comment procedures, the 2001 WIH is unlawful and shouid be

withdrawn,

5 Based on the Solicitor’s conclusions, Secretary Babbitt directed the Wyoming BLM office
to issue a supplemental DEIS which would identify the preferred aliemative as a
modification of Alternative B. This new preferred altermative would close the entire study
area (o mineral development and leasing, withdraw the area from mining under the 1872
Mining Law, reduce livestock grazing, and designate new WSAs, fd at 5 Secretary’s
Direction Dec. 22, 2000,

Rebuttal: By adopung significant policy changes, the Secretary’s Direction changes the
proposed action from a coordinated activity plan to implement the RMP to a plan revision, which
requires @ new scoping netice and a new DEIS. NEPA and FLPMA planning regulations require
that the public have notice when the proposed action is significantly changed. This i the onlv way
the public can be notified and have the chance to raise new issues or bring forward information
previously assumed 1o not be relevant 1o the decision being considerad.

I FACTUAL BACKGROUND
In 2000, environmental groups apparently urged Secretary Babbitt to designate this area a

national monument under the Antiquities Act, 6 U.S.C. §431. While Secretary Babbitt vizited the
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arca in November 2000, federal law prokibits any national monuments in Wyoming, 16 US.C.
34312, Instead, Secrctary Babbitt issued the direction which is the subject of 1his Petition.

A, Jack Morrow Hills DEIS

The decisions which prompt this Petition arise from DOJ and Environmental Protection
Agency ("EPA”) review of the JMH CAP DEIS, which involves approximately 375,000 azres of
public land located in the Green River Resource Area of southwestern Wyoming, The coordinated
activity plan was to address mineral leasing stipulations, which had been deferred in the Green River
RMP adopted in 1997. JMH CAP DEIS at 1-2; Green River RMP Record of Decision at 4. Activity
plans are site-specific plans written to implement decisions made in land use plan and usuaily select
and apply best management practices 1o meet land use plan cbjectives, BLM Land Use Planning
Handbaok, H-1601-1, Glossary pp. 1,3.* BLM did not change planning for fluid mineral resources,
H-1624-1. See www.blm.gov/nhp/200/wo2 10/anduse. htm.

The Green River RMP designated an 80,000 acre ares of critical environmental concern
{(“ACEC™), which is closed to energy development to protect scenic qualiues and cultural resources.
The Green River RMP also determined that the balance of land in the Red Desen should be available
for energy development. TMH CAP DEIS at i, 14, 40, 604-608 (Appendix 3). The Green River
RMP also rejected environmental group comments urging new WSAs.

The DEIS addresses the decisions and actions deferred in the Green River RMP, including

how to provide for oil and gas development in the 575.000 acre sres owside of the ACEC.

. “These plans have traditionally been referred to as sctiviny plans’ . . and have been focused on

single resource programs. In this Handbook, these types of plans are referred 10 as *implementation plans’
to reilect their role in implementing land use decisions. Implementation plans are increasingly
interdisciplinary and are focused on multiple resource program areas. rather than a single program, toreflect

the shilt 10 3 more watershed-based or landscape-based approach 1o maragement.” BLM Land Use Plarning
Handbook at IV-1,
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Consistent with the principles of a coordinated activity plan, the DEIS considers four altematives
in detail, working from the decisions made in the Green River RMP,

Altemative A would maximize resource uses, such a5 mineral development, livestock
grazing, and similar activities, while staying within the framework of the Green River EMP, as much
as possible.  Management emphasis would be primarily for use, development, and intensive
management while resource values would be protected 1o the axtent required by applicable law, Oil
and gas leasing would occur in the core area and throughout the planning area. IMH CAP DEIS at
14,

Altemative B allows for the maximum protection and enhancement of wildlife kabieat,
recreation use, watershed, riparian, and cultural resources, Native American concerns, and other
sensitive resources, as provided in the Green River RMP, Oil and gas leasing could eccur excepl
for the core area and big game migratory corridors. /d.

Altermnative C, the Preferred Alternative, provides for resource tradeoffs 1o hlend the possibly
opposing objectives of resource utilization and resource protection, subject to the decisions
previously adopted in the Green River RMP. Thisaltemnative provides for staged oil and gas leasing
and relared development. Portions of the planning area would be available for leasing, with
appropriate mitigation in the form of lease stipulations, upon completion of the JMH CAP. Other
areas would be withheld from leasing consideration until BLM determined thar adequate big game
habitat would be available, Habitat fragmentation is one of the major issues to be addressed in the
planning area. BLM planned to do an evaluation to define how much habitat should be withheld and
which mitigation measures are necessary, Range improvements would be limited, and some

guidelines for vegetation use would be provided. Compared 10 Alternative A, more mineral location
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withdrawals would be pursued and there would be mare limitations on range iImprovements.
Compared to the No Action Altemative and Alternative A, there would be more emphasis on
vegelation use for watershed and wildlife habiat needs. Compared to Alternative B, there would
be less emphasis on vegetation use for watershed and wildlife habitar neede Id.

Alternative D or the No Action Altemative would continue present management diraction
and practices based on the approved Green River RMP decisions. This altemnative would close the
core area 10 oil and gas leasing but the remainder of the federal fluid mineral estate in the planning
arca would be open for mineral leasing subject to lease stipulations based on the specific site. IMH
CAP DEIS at 14, 40,

B. Opinion of the Salicitor

The DOI Solicitor reviewed the DEIS and coneluded, infer alia, that: (1) BLM's assumptions
that FLPMA required consideration of the public land for mineral de velopment was erroneous and
that BLM should have considered withdrawing the area from mining and closing it 1o all new
mineral leasing, using FLPMA s management decision process, 43 US.C. §1712(e): (2) BLM
should reconsider decisions for livestock grazing and is not limited to the decisions made in the
Green River RMP; (3) BLM should consider desi gmating new WSAs, even though the wilderness
inventory and study were rejected for reconsideration in the Green River RMP; (4] the DEIS fails
to comply with NEPA because it failed to consider a sufficiently broad conservation altemative,
which would close the entire area 10 mineral development, designate new WSAs, and reduce

livestock grazing; and (5) NEPA compels issuance of a supplemental DEIS * DOL Secretary Babbitt

1 The Salicitor Opinion is not signed and does not idennfy the author. Petitioners understaad that the

author 15 Mark Squilisce, who wrote the opinion while on leave from his position as a professor at the
University of Wyoming Law School. Mr. Squillace’s publicanions express his views on public land
[continued...)
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not only adepted the Solicitor's opinion but instructed BLM 1o change the prefemed alternative to
a modified conservation allerative, essentially mirroring the recommendations of the Solicitor.

C. Environmental Protection Ageney Review

When EPA reviewed the IMH CAP DEIS in fall of 2000, it identified several deficiencies,
including the need for additional information. EPA Letter o BLM, Qev. 2, 2000. EPA found that
the Preferred Altemative, which made fluid mineral leasing almost a “foregone conclusion,"”
contradicted the deferral language in the Green River RMP, which focuses on whather fluid mineral
leasing is appropriate. EPA recommended restating the Preferred Altemative to read: “Leasing will
be available for fluid minerals in the core area only after information has determined impacts to the
sustainability of the elk herd and other sensitive environments are minimal." EPA Comments at 4.

EFA also found that the IMH CAP DEIS does not identify or present all environmental
impacts in & clear format and lacks supporting information in the preferred alternative to open
additional acreage to fluid mineral leasing in the core arsa. [d. 5-6. EPA concluded that the
alternatives failed w consider the scoping comments which “overwhelmingly identifiad the sensitive
naturs of the area and requested BLM use a protective or preservation approach ™ EPA determined
that BLM must justify the reasons for not selecting a preservation ailemative or should have

included the Wyoming Outdoor Council alternative in the DEIS. Jd. a1 7,

¥ ..continuad)

management. See e g Anplving the Park City Principles to the Endangered Species Acr, 12 LanD & WATER
RES.J. 385 (1996). An American Perspective on Environmental fimpact dssescatent in Australia, 20 CLMIEL
43 (1993} The Enduring Virality of the General Mining Law of 1572, XV Exv. L, ). 1020 (1985): and
Cogperative Federalism Under the Surface Mining Control and Reclamation Ace; Iv This Any Way To Bun
a Govermprent?, XV Env. L 1 10039 (1985). Mr. Squillace represented environmental groups in the
following cases: Friends of the Bow v. Thompsen, 124 F. 34 1210 (10* Cir. 19970 Powder River Basin
Resowrce Councilv. Babbing, 54 F. 3d 1477 (10° Cir. 1993); Dorrance v, McCarthy, 957 F. 24 761 (10* Cir.
1992); and Coalition for Sustainable Resources. Ine. v. .S, Forest Service, 43 F. Supp.2d 1303 (D, Wyo.
1999),
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EPA concluded that comreetive measures may require changes to the preferred altemztive or
application of mitigation measures to reduce impacts. /. at |, The EPA comments. which appear
to be the basis for the Solicitor's legal analysis, do not address the public policy regarding mineral
development, although EPA admitted that multiple use management is difficult 1o achieve. Sd
Moreover, EPA fails 10 address the fact that the comments supporung the preservauon asproach
were pnmanly form letters and cards. not substantive and material comments. See Commirtes Jor
Nuclear Responsibility, Inc. v. Seaborg, 463 F.2d 783, 787 (D.C. Cir.}, cert. denied 304 U5, 917
(1371); Geer v. FHA, 975 F. Supp. 47, 60 (D. Mass 1997).

D. BLM Implementation of Jack Maorrow Hills Direction

1. BLM Instruction Memorandum

Cn January 12, 2001, Henn Bisson as acting BLM Director issued an Information Bullstin
extending the Solicitor's Opimion to all BLM land use planning. Information Bullein 2001-42,
Recently Issued Solicitor's Opinion Regarding Land Use Planning (Jan. 12, 2001). Seven davs later,
Sylvia Baca as acting BLM Director signed an extensive instruction memorandum which sets out
in detail how all BLM offices must implemens the principles in the Solicitor's Opinion. Tnsiruction
Memorandum, 2001-075, Bureauwide Implemeniation of Salicitor's Opinionon JMH CAP (Jan.
1%, 2001). Petitioners understand that BLM is implementing the direction in current land use
planning effonis in northwestern Colorado.

Baca states that the Solicitor’s Opinion must be applied to all BLM land use plans and
associated NEPA documents with respect to the scope of analysis, the handling of new information
and inventory datz, the design of altematives, and the siatus of land use decisions during the

amendment or revision process. Baca emphasizes that BLM must comply with the Solicitor's
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Opinion 25 it deals with WSAs and other unique or important resources that might ment protection
fd. at 1-2. BLM cannot exclude an altemative, such as a mincral withdrawal if there are other
important resources, such as lands with wilderness character that could be managed as WSAs, The
Instruction Memorandum directs BLM to not limit a plan amendment ar revision to the decisions
made in the original planning document and to completely analyze the impacts of all alternatives in
a NEPA document. Jd. at 2.

Baca directs BLM to follow the newly revised Land Use Planning Handbook and the even
more recently adopted Wilderness [nventary and Study Procedures Handbook {Jan. 9, 2001}, plus
other program guidance in considering new WSA proposals and new information. Jd. at 3 (referring
to the WIH which allows BLM and the public to nominate lands with wildemess character for
consideration as new W3As and 1o provide information on how existing plans inadequately dealt
with their wildemess character). BLM must use the scoping process to salicit and accept new
information about public lands, including wilderness character, threatened or endangered species,
and significant mineral resources. fd.

The Instruction Memorandum also finds that BLM cannot use a narmow interpretation of
multiple use to limit either the range of alternatives or analysis. Thus, BLM must consider
precluding mineral development and reducing livestock grazing when there are unique and important
resources. Similarly, BLM must consider any “credible” WSA proposal. /d. at 4-5,

The Instruction Memorandum directs BLM to delay implementing eny decision, subjeet to
valid existing nghts, 1f it might impair the resources identified for protection. Thus, even ifa current

tand use plan allows for oil and gas development, BLM not only can but should delay proposed
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action or impose new condilions to protect such resources until the NEPA, process is complete. fd.

at s,
r 3 New Wilderness Inventory and Study Procedures

On January 9, 2001, BLM issued a new Wilderness Inventory and Study Procedures
Handbook, H-6310-1 which contains policy, direction and guidance for all future wildemness
inventories and designation of WS As under Sections 201 and 202 of FLPMA. This 2001 wildermess
inventory handbook purports to apply to all new land  use planning. Ses
www.bim govinhplefoia//wo/fy01/1b2001-043 html. The revised WIH faces serious legal issues,
including whether BLM has any legal authority to conduct additional wilderness inventory and study
or o make recommendations, infra, pp, 29-36, and whether the WIH could be adopted without
notice and comment and rulemaking. 43 U.S.C. §173%(e) (public comment required for all
programs, management decisions, and guidehnes); and §1740 (implementation of FLPMA must
have informal APA rulemaking). The original WIH which the 2001 document purports 10 replace,
had extensive public comment. BLM does not explain the reasons it had no public comment to
adopt a radically different policy and process. The adoption of the 2001 Wildemness Inventory
Handbook, only days before Secretary Babbitt left, makes the entire policy of questionable legal
weight.
L JMH CAP DEIS ALTERNATIVES DO NOT VIOLATE NEPA

A.  NEPA Does Not Obligate BLM to Consider New WSAs

Much of the Solicitor's Opinion is based on the premise that the TMH CAP DEIS viofates
NEPA for failing 10 consider an alternative which would close the entire area to mineral leasing and

development, reduce livestock grazing, and designate new WSAs. Indeed, the Selicitor claarly
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substitutes hig judgment for that of the land manager. Just as a court cannot substitule its Judgment
for that of the agency, Vermont Yankee Nuelear Power Co, v NRODC, 435 U 5. 519, 545(1978), an
agency lawyer should not use his position as a legal advisor 10 compel a particular land management
decision. The EPA’y and the Solicitor’s conclusions that any preferred altemative must reduce the
environmental impacts (o0 a minimem and consider alternatives outside the scope of the project
simply because they were raised during scoping, express a viewpoint, nor 2 NEPA mandate.

NEPA imposes action-forcing procedures that require an agency to consider the
environmental consequences. Colorado Environmental Coalition v. Dombeck, 185 F. 3d 1162,
F171-72 (10" Cir. 1999). However, NEPA does not mandate a particular result, fa. at 1172, citing
Holy Cross Wilderness Fund v. Madigan, 960 F. 2d 1515, 1522 (10® Cir. 1992). Nor does NEPA
require an agency to adopt the least-damaging alternative. fd. See also Robertson v. Methow Valley
Citizens Counctl, 490 U. §. 332, 250-51 {1989) (holding that NEPA does not require mitigation
measures, the Court wrote: “In this case for example, it would not have viglated NEPA, if the Forest
Service after complying with the Act’s procedural prerequisites, had decided that the benefits to be
derived from downhill skiing at Sandy Butte justified the issuance of a special use permit,
notwithstanding the loss of 15 percent, 50 percent, or even 100 percent of the mule deer hard.”)
Thus, EPA’s conclusion that BLM must protect all resources by reducing all impacts to a minimal
level does not reflect the case law,

The law, which applies to the particular agency and the planned course of action, defines
what is a range of reasonable alternatives, 40 C.F.R, §1502.14, Only the “no action” or no change
altemaiive 15 required by NEPA regulations [d. §1502.14(d). Moreover, if there are unresalved

conflicts then the agency must consider an altemative that addresses alternative uses of the available
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resources. 42 UL5.C. §4332{2E). Bob Marshall Alliance v, Hodel, 852 F. 2d 1223, 1228 (4" Cir
VORB), cert denied, 489 U. §. 1066 (1989). The Solicitor's Opinion concludes that the IMH CAP
DEIS must consider an allernative which considers no leasing as a way 10 resolve the resource
conflicts. However, if the issue 15 addressed in a previous NEPA document, the agency need not
revisit the 1ssue again. In Hell's Canyon Alliance v. U5 Forest Service, 227 F. 3d 1170 (9* Cir.
200), the court held that the Forest Service did not have to consider no motorized beatin &, because
it had previously decided to allow a minimum level.

While the Failure lo consider a viable altemative may make an EIS inadequate as 3 matter of
law, Idaho Conservation League v. Mumma, 956 F.2d 1508, 1519 (9* Cir. 1992), an agency cnjoys
discretion to determine which alternative course of action to analyze in detail. Moreover, the range
of alternatives is defined by the agency's identified objective. Thus, an agency does not have 1o
consider an altemnative that does not achieve the ohjective of the project. In City of Alexandria, V4
v. Slater, 18 F, 3d 862 (D.C. Cir, 1999), the DC Court of Appeals reversed the district court and held
that the Department of Transportation did not have to consider a 10-lane bridge, because NEPA, does
not define an agency's objectives nor does it require an agency 1o elevate environmental issues over
other objectives. Other courts have reached the same conclusion, even in the context of federal land
management, when conservationof wildlife habitat or scenic beauty 1s one of the statutory abjectives
for the agency. Hell's Canyon Alliance, 227 F.3d at 1182; Presidio Crolf Club v. Natianal Park
Service, 155 F. 3d 1153, 1160-61 (9" Cir. 1998).

All of the IMH CAP DEIS aliernatives are based on the decisions made in the Green Rivar
RMP. Thus, the no-action alternative was no change in current management as approved four years

before. Since the purpose of the project is to implement the Green River RMP, this is proper.
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Friends of Southeast's Future v. Morrison, 153 F, 3d 1059 {9" Cir. 1998} (distinguishing Bob
Marshall and finding that the “no action™ alternative discussion was sufficient to provide“abaseline
against which the action alternatives are svaluated in compliance with NEPA.™); see also American
Rivers v. FER.C, 201 F.3d 1186, 1201 (9™ Cir. 2000); Forty Most Asked Questions Concerning
CEQ's National Environmenmal Polic: Act Regwlations, 46 Fed, Reg. 18026, 18027 (1981).
Alternative B in the JIMH C AP DEIS did not address wilderness study orreducing livestock grazing,
because the objectives of the proposed action were to address [m plementing the Green River RMP
and to resolve whether and how additional mineral feasing would occur. NEPA does not compel the
Secretary's sweeping conservation altemative, which i actually falls outside the project and is
inconsistent with NEPA.

B. DEIS Correctly Based Alternatives On Land Use Decisions Already Made

The Solicitor also erred in concluding that NEPA compelled BLM 10 consider, l&t alone
adopt, an alternative which clozed the entire analysis area to energy development, designated new
WSAs, and reduced livestock grazing. TMH Op. at2. EPA concluded that the C EQ rezulations, 40
C.F.R. §1502.14, only require BLM to show that the preservation alternative identified dunng the
scoping process was not reasonable. EPA then concludes: "Sinee the public 15 interested in secing
a8 preservation alternative presented in the EIS, it does not seem unressonable to include the
alternztive in the EIS. If BLM has determined that it does not have the ability to choose that
altermatve due to conflicts with previous leases or with mineral leasing laws then the alizrmative can
still be presented with that information. EPA Comments at 7,

The DEIS did in fact consider other altematives “as possible methods of resolving the issues

but were eliminated from detailed studyv because they were unreasonable or not practical due 1o
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techntcal, egal, or policy factors.” IMH CAP DEIS at 11. More specifically, the DEIS considered,
inter alia, closure to livestock grazing and closure ta mineral leasing. With regard to closing the area
to mineral leasing, the DEIS concludes: “Since much of the planning area has already been leased
for federal minerals and pertions of the area are developed, this option would not help resolve issues
n the short term. Resource conflicts tend to be located in specific areas, not planning area wide, and
closing the entire area would not be reasonabla, ™ /d. at 12, BLM also cited FLPMA's requirement
that public lands remain open to leasing unless withdrawn and as contrary to BLM's multiple-use
mandate. The DEIS explains that closure was considered in the Big Sandy/Salt Wells Oil and Gas
EA and the Green River RMP and deemed unacceptable, and remains so. “The entire planning area
does not have conflicts with oil and gas development and, thus, the issue of no mineral leasing or
development in the entire planning area is not appropriaté. However not leasing portions of the
planning area, in response to other identified resource needs, is addressed in the allernatives analyzed
in detail,” [d,

The wildemness conservation altemative, as revised by the Solicitor and Secretary Babbin,
aiso falls outside the scope of the project, because it revisits the original decisions made in the Green
River RMP and the earlier WSA decisions made in 1980 and 1991. This conclusion is equally true
for the proposed changes in livestock grazing advocated by znvironmental groups and the Wyoming
Game and Fish. Cenainly, they lobbied for significant grazing reductions in the Green River RMP
and do not offer new information not previously considered by BLM. Thus, there is no objective
basisto find that BLM mus: consider and adopt such an alternative, This is equally true for existi ng

versus new WSAs,
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The Selicitor’s conclusion that the DEIS violates NEPA for failing 10 reconsider the
decisions made in the Green River RMP adopied anly a few years before finds no support in NEPA,
FLPMA, the implementing regulations, or case law, NEPA does not require an agency to revisi
decisions already final. NEPA only requires an agency te consider reasonable altemnatives within
the scope of the propased action and the objectives to be achieved. BLM already considered public
comment supporting new WSAs during the Green River RMP process and concluded that any
authonity to designate WSAs expired,

C. Solicitor Ignores Limited Objectives of Coordinated Activity Plan

The Solicitor misunderstands the objective of a eoordinated activity plan and convens the
JMH CAP DEIS to a major plan amendment or plan revision, 43 C.FR. §1610.5-7. The Solicitor
concludes that the Wyoming BLM should have considered altematives oulside of the Crresn River
RMP, because this is a plan amendmen:. JMH Op. at 4, However, the Federal Register naotice
described this a5 a coordinated activity plan, not plan amendment or revision, Natice of [ntznt 1o
Prepare A Coordinated Activity Plan for the Jack Morrow Hills Area and Notice of Scoping
Mestings, 63 Fed. Reg. 5963 (Feb. 8, 1998}, The notice states: “The IMH CAP will supplement the
Green River RMP providing decisions for fluid mineral leasing and mineral location within the ‘care
area’ ... The EA or EIS will be used to determine if an amendment of the Green River RMP will
be needed, The existing Green River BMP will guide management actions in the JMH CAP area
other than those deferred decisions for fluid mineral resources and locatable mineral activity in the

‘core area,

The planning regulations make it very clear that if BLM were to change the resource

allocation decisions made in the RMP, this would be a plan revision, not a plan amendment or a
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coordinated activity plan. A plan revision includes changes based on new or revised policy or
changes in circumstances that atfect either the entire pian or major portions, While a plan
amendment can include changes in the decisions of an approved plan, the defintion of the plan
revision shows thal if the change affacts a large pari of the plan, then a revision is appropriate. 43
C.F.R.§1610.5-6. Thisinterpretation is suppored by the fact that the coordinated activity plan, now
called an implementation plan, is intended to implement the plan, not 1o amend or revise it. The
changes required by the Secretary’s direction, the JMH Cpinion, and the Instruction Memorandum
require a plan revision, because it affects 573,000 acres of land and reflects major shifts in agency
policy.
D. Situation Does Not Call for Supplement to DEIS
Evenifthe Solicitor and the EPA were correct that the JMH CAP DEIS was fatally deficient,
the changes proposed do not fit the situation for a supplement, which applies when there is new
environmentally significant information. 40 CER. §1302.9(c) 1), Marsh v. Oregon Natural
Resources Council, 490 U 5. 360, 334 (1989), By changing the objectives of the proposad action
and adopting significant new policies, BLM must issue a rew notice of scoping and a second DEIS.
Even EPA did not recommend a supplement (o the DEIS.
IV. STATUTORY POLICIES
The Solicitor opinion conciudes that mineral development is nol preenunens and that BLM
must consider withdrawing the public lands to protect resources, TMH Op.at 2, 4. Secretary Babbin
concluded thar big game populations, cultural resources (including mining camps). raplors, and

WSAs warrant closing the entire area to further mineral leasin g and mimng. Babbitt Direction.
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The Solicitor is correct that public lands are to be mansged for multiple use and it need not
include the use with the greatest economic return of all of the listed uses at one Lime. JMH Op. al
3. However, the Solicitor adroitly omits the minerzl and encrgy policy objectives for public lands
that require BLM to make a clear case when it does decide to close the public lands 1o encrzy or
mineral development. FLPMA identifies mineral development as a principal multipleuse, 43 U.S.C,
§1702(1), and such primacy imposes an obligation en BLM to ensure that any withdrawal be made
only after careful consideration of the consequences, fd §714(c)(2).

DOW’s treatment of this issue also ignores the fact that public lands are unreserved and are
not set aside for a specific purpose, such as a wildlife refuge to conserve wildlife and habitat, ora
park to conserve scenic and biological resources. Instead, the public lands are presumed available
for minerat development, unless there has besn a public determination 1o close the public lands and
that determination was made in compliance with the procedures,

A. FLPMA Policy on Mineral Development

The Jack Morrow Hills opinion and the Instruction Memorandum assume that 3LM has an
evemding obligation to protect cultural resources and wildlife, and must therefore withdraw the land
from mineral development and issue a management decision whenever there is a possible conflict
This clevates the cullural resources and alleged wildemess values gver the principal uses affected,
including mineral development and livestock grazing, It also ignores the history of FLPMA which

shows Congress” evemniding concern was that the unreserved public lands be available to address
national dependence on foreign sources afoil and 1o provide sources for domestic energy needs. The
Solicnor’s omission of these important polices and underlying history further demonstrates that the

Secrelary’s direction and Instruction Memorandum are inconsistent with applicable law.
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L. Mining and Materials Policy Act
FLPMA directs that “the public lands he managed ina manner which recognizes the Nation's
need for domestic scurces of minerals, food, timber, and fiber from the public lands, including
implementation of the Mining and Minerals Policy Act of 1970 (84 Staw, 1876, 30 US.C. 2] a) as
i pertains to the public lands.” 43 US.C. §1702(a)(12). The Mining and Minerals Policy Act

provides:

The Congress declares that it is the continuing policy of the Federal Government in
the national interast 1o fosterand £Ncourage private enterprise in (1) the development
of economically sound and stable domestie mining, minerals, metal and mineral
reclamation industries; (2) the orderly and economic development of domestic
mineral resources, reserves, and reclamation of metals and minerals to help assure
satisfaction of industrial, security and environmental nesds, (3) mining, minerals, and
metallurgical rescarch, including the use and recycling of scrap to promote the wise
and efficient use of our natural and reclaimable mineral resources, and (4) the study
and development of methods for the disposal, contral, and reclamation of mineral
waste products, and the reclamation of mined land, 50 as to lassen any adverse impact

af mineral extraction and processing upon the physical environment that may result
from mining or mineral activities.

For the purpose of this section “minerals” shall include all minerals and mineral
fuels, including oil, gas, coal, oil shale and uranivm,

It shall be the responsibility of the Secretary of the Interior 1o carry out this policy
when exercising his authority under such programs as may be authorized by law
other than this section.
IO US.C. §21a. Contrary 10 the Solicitor's conclusion that BLM has no obli gation to provide for
mineral development, FLPMA directe BLM to ensure that the public lands are available for mineral
development, including energy development.
2. Mineral Development As a Principal Multiple Use

FLPMA's definition of multiple use is almost identical to the definition of multiple use

which applies to National Forests. Compare 16 U.S.C. §529 with 43 US.C. §1702{c). FLPMA,
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however, makes a significant change by elevating several of the enumerated multiple uses to the
status of principal or major multiple uses. These “principal or major” multiple uses include domestic
livesiock grazing, fish and wildlife development and utilization, mineral exploration and production,
nghts-of-way, ouldoer recreation, and timber production. 43 U.S.C. §1702(1}.

The evolution of the definition of multiple use appears to reflect a compromise between the
traditional definition and the recommendation of the Public Land Law Review Commission
("PLLRC"} that Congress adopt dominant use management and reassert its constitutianal authonty
over the public lands.* While Congress did not adopt dominant use as such, it did create a higher
class of land uses that arc entitled to greater congressional oversight and emphasis. The House
Reporton FLPMA explained: “The term 'principal or major uses’ is defined for purposes of Section
202 of the bill. They represent the uses for which Congressional oversight is particularly needed.”
H. Rep. No. 1163, 94" Cong., 2™ Sess., pp. 1, 5 (May 15, 1976) reporred in 1976 U.S. Cooe Cone.
ADMIN, NEWS 6175, also reprinted as Legislative History of the Federal Land Policy and
Management et of 1976, Prepared for the Senate Commitiee on Energy & Natural Resources Pub.
No, 95-99 p. 435 (April 1978) (“Legislative History™"). For example, if the Secretary closes more
than 100,000 acres of public land 10 one of these principal uses, he must notify Congress and amend
the land use plan before doing so. 43 US.C. §1712(e).

While mineral development may not be preeminent, it is a principal use, The Soliciter’s

criticism that the IMH CAP DEIS did not consider closing the entire arca to mineral development

g Congress established the Public Land Law Review Commission (“PLLRC™) in the Classification

and Mulriple Use Actof 1964, 43 US.C.SL111-1115 {repealed by $703{a) of Pub. L. 94-379 Oct_ 2 L, 1976),
o review ull public land laws and to make recommendations regarding land wses, repeal of laws. and
legislation. It is widely recogmized that FLPMA reflects the PLLRC recommendations made in Owe- Tird
of the Nation s Land: A Report to the Congress, PLLRC (1970) pp, 51-53.
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and reducing livestock grazing ignores the fact that mineral development and grazing are pri ncipal
uses. The Solicitor's Opinion elevates protection of culture resources and wilderness values over
mineral development and grazing, While the critique also identifies the need 1o protect wildlife
habitat, another principal use, the Solicitor's analysis and BLM's Instruction Memorandum focus
more on wilderness values and largely ignore the impornance of mineral development and grazing.
Even if BLM were 10 elect to prefer one principal use over another, the number of acras in the area
requircs Congressional notification,

The direction charted by Secretary Babbitt closes the entire area without weighing the
impacts on energy development and grazing as against cultural resources and wilderness.” No effort
15 made to assess the impacts of the IMH Opinion or Instruction Memorandum on EnETRY
production, even thaugh this area is deemed to have high potential and the policy will cerainly affect
existing leases and, thus, development. When viewed in this light, the Scliciter's conclusions
regarding the failings of the /MH CAP DEIS are even more clearly a miatter of personzl judement,

not a reflection of the faw, and contradict other important public policies.

: The decisions assume that grazing conflicts with these uses. despite the fact that grazing is expresslhy

provided for in wilderness arcas. 16 U.5.C. §1133¢d)(), and there i< no indication that grazing is desroying
either cultural resources or wilderness values, Indeed, the record enly shows thet the Wyoming Game and
Fish wants more forage allocated 10 elk, another grazing animal with the same or greater impasts on the
TE50UICES.

) The Solicitar dismisses any impact oa ensérgy production stating that ¥ of the area is alrezdy under
lease, JMH Op. at 4, This does not adédress the fact that drilling cannot occur unless the company dnlling
can control the reservoir drained by the well or the ficld. The analysis does not address where the [and is
leased and how the decision net to 135ue any new leases might interfere with development. Nor does the
analysis acknowledge that the land management policy would certainly impose new restrictions on
development. thereby chilling exploration due to regulatory delays and even denials. The Salicitar's apinign
ncarrectly assumes that these faztors will not affect development,
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B. Closing Fublic Land To Mineral Leasing Requires A Withdrawal

The Solicilor also concluded that Section 204 withdrawal mandates do not apply to mineral
leasing. JMH Op. at 3. This adopts DOI's litigation position that the sécretary's discretion to issue
ornotissue a mineral lease makes FLPMA s withdrawal procedures irrelavant and inapplicable. See
£.g. Marathon Prod Co. v. Babbit, 966 F. Supp. 1024 (D. Calo. 1977) (finding that discretion to
deny lease makes agency decision unreviewable), aff'd per curiam, 166 F.3d 1221 (10" Cir.), cert
denied, 528 U.S. 819 (1999). The Solicitor does not examine FLPMA or the problems inherent in
irying to extend the decisions dealing with issuance of an individual lease to the closere of more than
half'a million acres to new mineral leasing. These omissions make the analysis both incomplete and
ultimately wrong.

1. FLPMA Changed the Executive Branch's Withdrawal Power

FLPMA imposes a series of procedural requirements before public lands can be closed 1o
mineral development. Only the Secretary can withdraw public land, 43 U.5.C. §1714{a), notice must
be published in the Federal Register, fd. §1714(b}, the withdrawal is limited to a term of 20 years,
fd. §1714{c)(1}, if itis more than 5,000 acres, the Secretary must file a detailed repont with C ongress,
Id. §1714(c)(2), and Congress can veto any such withdrawal if a resolution doing 50 is passed by
both houses of Congress.* These procedures apply regardless of whether the question 18 mining or

muneral leasing and FLPMA does not give the Secretary discretion not to camply.

' Many legal scholars have concluded that Congress” vero authonty in FLPAMA 15 unconstitutional

after the decision in LN.S v, Chadha, 462 US. 919, 1013 {1983). However, one district court which
considered the argument affirmed the power of a congressional committes 1o direct the Intenior Secretary
o withdraw land from coal leasing. National Wildlife Federation v Clark, 377 F. Supp. B25(D. D.C. 1954),
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2, Application of Withdrawal Procedures
The Selicitor attempts to limit Section 204 withdrawal procedures 1o hard rock mining and
to exclude all mineral leasing. IMH Op. at 4. FLPMA's definition of a withdrawal precludes this
interpretation. FLPMA defines a withdrawal as:

[W]ithhelding an area of Federal land from settlement, sale, location, or emry, under
some or all of the general fand laws, for the purpose af limiti ng activities under those
laws in order to maintain other public values in the area or reserving the arca fora
particular public purpose or program; or transferring jurisdiction over an area of
Federal land, other than "propenty” governed bv the Federal Property and
Administrative Services Act, as amended (40 U.S.C. 472) from one depanment,
bureau or agency to another department, bureau or agency.
43 US.C. §1702(j). A sale of a mineral lease is a sale of the mineral rights for a stated term and is
thus a “sale of public lands."® When parcels of lands are offered for [easin g, the list is called a lease
sale list, Any decision of BLM to withhold the Jack Morrow Hills area from sale under the Mineral
Leasing Act to protect culture, wildlife, and wilderness values falls squarely within the definition

of a withdrawal,

Cenainly Congress believed that FLPMA's withdrawal procedures applied to mineral leasing
when it directed the Interior Secretary on several accasions to issue emergency withdrawals. Pacific
Legal Foundation v. Wan, 519 F. Supp. 982 (D. Mont. 1981), modified, 539 F Supp. 1194 (D.
Mont. 1982); Coggins, Wilkinson, Leshy Federal Public Land and Resources Law, (Foundation
Press 3" ed. 1993) p. 302 (detailing House Interior Commirtes direction to withdraw public lands

under Section 204(e) (emergency withdrawals),

FLPMA defines public land as “any land and interest in land owned by the United States within the
several Btates and administered by the Secretary of the Interior through the Bureau of Land Management,
without regard to how the United Stazes acquired ownership.. CS{exeluding Outer Continental Shelfand lands
held in trust for benelit of Eskimos and Aleuts), 43 US.C §1702(e).
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3. FLPMA Changed Previous Withdrawals Policy

Before FLPMA was adopted, the President had no practical limitations on his autherity to
close public lands to mineral development. Wheatley, C., 4 Study of Withdrawals and Reservations,
Public Domain Lands, pp. vii, 491-3215 (PLLRC 1969)."" The power to withdraw public lands was
originally denved from the President’s implied withdrawal power. United States v. Midwest Oil Co.,
236 ULS. 459 (1915) (holding that the President had implied power to close the public lands to
mineral development since Congress had acquiesced for many years when the President exercised
such authonty). Congress enacted the Pickett Actof 1910,43U.5.C, §141 (repealed Pub, L. 94-579
Qet. 21, 1976}, 10 grant the President power to withdraw public land, so long as it was temporary
and did not apply to metalliferous metals. The term temporary became meaningless since DOI rarely
reconsidered withdrawals and classifications, Wheatley at 129-130. Onece withdrawals and
classifications were made. the public lands remained withdrawn even when the majority of the
withdrawals and classifications were no longer needed. One-Third of the Nation's Land at 52,

The PLLRC recommended a complete overhaul of public lind classifications and
withdrawals, because, as of (971, more than 78% of the public lands were closed 1o mineral
development. The PLLRC concluded that “Congress {should] assert its constitutional authority by
enacting legislation reserving unto [tself exclusive authority 10 withdraw or otherwige set aside
public lands for specified imited purpose uses and defineating specific delegation of authority to the
Executive as to the types of withdrawals and set asides that may be zffected without legislative

action.” Jd, at 2. As pant of the overhaul, the PLLRC recommended that Congress adopt uniform

In an exhaustive report 1o the PLLRC, Charles Wheately documented the problems concerning
withdrawals, land classifications, and other segreganve land policies. Wheatley at 34-44a.
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standards and procedures by which public fand would be closed to mineral development and such
withdrawals would be periodically reviewed and revoked.

FLPMA's provisions establishing and limiting the Secretary's withdrawal authority reflect
PLLRC’s concem that the Executive Branch had arbitranly closed federal land to mmnerzl use. Jd.
aL52-53, Legislative History at 670. The PLLRC criticized the haphazard and unnecessary use of
withdrawals and classifications that affected virtually all of the pubiic domain and recommended
limiting the Secretary’s withdrawal autherity and requiring the Secretary to review existing
withdrawals. Owme-Third of the Nation's Land, at 51-51.

In addition to enacting Section 204, Congress abolished the Executive Branch's implied
power, including that ef the Secretary, to withdraw Jand and tock the unusual step of identifying the

Judicial decision it sought to reverse,

The main authority used by the Exccutive to make withdrawals is the “implied”

authonty of the President recognized by the Supreme Court in U8, v. Midwest Oil

Ca. (236,58, 459). The bill would repeal this authonity and, with cenain exceptions,

all idemified withdrawal authonity granted ta the President or the Secretary of the

Interior . . . The bill substitutes a genersl grant of authority to the Secretary of the
[nterior to make and modify withdrawals subject to cenain procedural requirsments.

Legislative History al 459,
4, Section 204's Application to Mineral Leasing
Congress clearly intended Section 204 10 apply to all forms of minerzl development. Both
the PLLRC and Congress were concemed that withdrawals and public land classifications denied
access for mineral leasing as well as access for mining under the 1872 Mining Law, Rising in
support of Section 204, during the House of Representatives debate, Congressman Skubitz
articulated the concern that federal land be available for mineral exploration and development,

including o1l and gas,
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We must end what often has been a historic pattérn of casual and even reckless
withdrawal of public lands. [tis essential that Congress be informed of, and able to
oppose if necessary, withdrawals which it determines not to be in the best interests
of all the people. Furher, this legislation emphasizes that our goal should be the

multiple use of Federal lands consistent with the preservation and protection of our
Mation's resources,

Al present, almost two-thirds of all public lands have been withdrawn for single-

purpose use, pnmanly the preservation of wilderness. It seems inconsistent for some

to decry our country's increasing energy dependence on foreien imports, and vet, at

the same time, to continue restricting the development of more and more of our

Federal lands., Why, for example, do we continue to so severely resinict the

discovery and mining of valuable minerals or energy resources available 1o use

within the United States?
Legisiative fistory at 670,

The withdrawal procedures, review of existing withdrawals, and direction to review and
revoke land classifications and withdrawals were 1o update the previous closures of public lands,
opén public lands for development and ensure that current and future decisions were based on actual
need plus public invalvement. Thus, the premise that mineral leasing is excluded in Section 204
contradicts the very reason that Congress determined that these changes were needed.

5 Wyoming Case Law Applies to Jack Morrow Hills Issue

The Salicitor also concludes that two decisions of the Wyoming district count finding that
agency leasing moratoria must comply with Section 204 procedures are wrong and need not be
followed. TMH Op. at 2 citing Mouniatn States Legal Foundation v. Andrus, 499 F. Supp. 383(D.
Wyo 1980) ("MSLF ) and Aountain States Legal Foundation v. Hodel, 668 F. Supp. 1466 (D.
Wryo. 1987) ("MSLF II'"). The Seolicitor assumes that the decision in Bob Marshall Alliance v.
Hodel, 852 at 1229-30 15 controlling and that the rwe Wyoming decisions did not invelve land use

planning. The Solicitor is wrong on both counts.
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The Solicitor ignores the difference between the MSLF complaints which only asked the
District Court to direct DOI to comply with FLPMA's procedures and Marathor O Co, v. Babbiii,
which sought issuance of particular leases nominated and then pulled by BLM shartly after the sale.
The Bob Marshall case concerned whether the count could cancel seven leases issued in the Decp
Creek Further Planining Area of Montana's Lewis and Clark National Forest. The Forest Service had
bssued the leases based on an environmental assessment and the district court concluded that an EIS
was required and canceled the feases. The Ninth Circuit distinguished the MSLF J decision, 852
F.2d at 1229-10, and further disagreed with the holding, However, the facts in Bob Marshall fit the
Udall v. Talfman situztion as to specific lease decisions.

The Solicitor is also incorrect when he concluded thart neither of the MSLF cases involved
fand use planning. MELF [ concerned the Forest Service veto of all mineral leasing applications
where the [and was being considered for wilderness recommendation, even though these lands were
to be open for all forms of mineral development until December 31, 1984, 16 US.C. §1133(d). The
Wyoming federal count held that FLPMA's withdrawal procedures must be followed before the
Forest Service could close millions of acres of high-energy potential land 10 mineral leasing. MSLF
[, 499 F. Supp. at 391. MELF [l involved another Forest Service leasing moratorium during which
ume the Forest Service was wnting land use plans and NEPA documents for the Shoshone and
Bridger-Teton National Forests. The United States again argued that Section 204 did not apply to
mineral leasing, that it needed to complere land use planning before it could issue mineral leases, and
that it could not review the environmental effects untl it wrote an EIS. The Wyoming federal court
rejected the government's arguments finding that land use planning was not a valid basis te not issue

mineral leases, 42 U.S5.C. §8835, and the NEPA"s procedures must stand aside for mandatory
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procedures under the Energy Security Act and FLPMA's direction, MSLF /S, 668 F. Supp. at 1472-
73,

The Depanment of Justice never appealed cither decision, possibly to avoid a precedent in
the Tenth Circuit. In both cases, DOI proceeded 1o act on pending lease applications within the
disputed area and scwally issued the leases rather than withdraw the land, Because BLM was a
defendant in both cases, the Wyoming BLM naturally understands that preemplive decisions to close
tracts of land to mineral leasing require compliance with withdrawal procedures and public
notification.

V. DOT HAS NO AUTHORITY TO DESIGNATE NEW WSAs AFTER 1991

A, FLPMA Section 603

Section 603 of FLPMA, 43 U.S.C. §1782, is the only statutory authority for BLM 1o study
public lands for wilderness and to make recommendations to Congress. Before FLPMA was
enacted, unlike the Forest Service, the Wildemess Act did not authorize BLM to study or make
wilderness recommendations. Legrslaiive Histery at 109, While BLM did identify primitive arcas
and managed them to protect those resources, these primitive areas were not WSAs and did not lsad
to agency recommendations to Congress for wildemess designation. Jd. FLPMA granted BLM 15
years to inventory, study, and to make recommendations to the President as to which areas in the
public domain should be designated for wilderness. 43 .S C. §1782(a).

The wildemess study program was divided into three steps; (1) identification of WSAs
through an exhausiive nation-wide inventory, (2) study of each area, and (3) recommendetions lo
the President. For the inventory and designation of WSA phase, BLM did the inventory in two

steps, init:2l and intensive, to determine which units mét the minimum criterdia of 5,000 acres in size,
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roadless, and having wildemess charscter.”” BLM completed the inventory phase by November
| 980, based on intemal agency deadlines. The public lands not identified and desigriated as WS As

were released to multiple use, including energy development. Every state BLM office completed

the inventory within the deadline

The study phase took the balance of' the 15 vears and was deneon a state by stat=basis, either
as part of FLPMA’s land use planning process or as a scparate EIS. Each BLM state office
forwarded the final recommendations to the Interior secretary, who forwarded these
recommendations to the President before October 21, 1991.

Until the Utah wilderness reinventory started in 1976, BLM assumed that the October 1991
deadline ended the wildemness study process for the public lands. “In FLPMA, by contrast [to the
1964 Wildemess Act], Congress gave the Secretary until October 21, 1991 (and the President two
additional vedrs) 1o make recommendations (o it concernin g public land wilderness, and it placed
no time limit on itself in making final decisions for or against wildemness.” Leshy, D, Wilderness
and Its Discontents — Wilderness Review Comes to the Public Lands, 1981 Az 5T.L.J. 361, 395
Secretary Babbill also acknowledged that the Section 603 authority expired. See Babbitt Letter to
Cong. Hansen, July 24, 1936, “1 also agree with you that FLPMA s Section 603 no longer provides
authonty to inveniory BLM land in Utah for wildemess values." However, Secrctary Babbitt took
the position that Sections 201 and 202 authorized BLM to conduct a wildemess inventory and to

designate new WSAs."” As explained below, any such interpretation of the law contradicts the plain

o These factors incorporate the definition of wilderness found in the Wildemness Act, 16 US.C. §1131

1 Secretary Babbitt's conclusions can be raced 1o a senes of legal memoranda delivered by the
Southern Utah Wildemess Alliance to both Secrerary Babbitt and former Interior Solicitor Leshy in 1993

and 1994,

Page 29 of 34



language of the statute, the history, and more important ly, BLM s own interpretation during the time
when il was implementing FLPMA.

Because Section 603 so clearly limited the Secretary’s authority regarding the wildemness
review program, DO has had to argue that it could conduct a wildemess inventory under Section
201 of FLPMA to reconsider BLM's anginal decisions that the public lands did not have wildemess
character and that it could designate new WSAs under its land use planning autharity in Section 202
and Section 302 (avoid undue and unnecessary degradation). BLM never issued new reaulations
adopting this interpretation although it did adopt a new wildemess inventory handbook just days
before Secretary Babbint left. Supra at 11-12

B. Wilderness Inventory Authority Expired

DOI first argued that it could conduct a new wildemess inventory pursuant to Section 201
of FLPMA, 43 US.C. §1711{a), when Secretary Babbitt decided to redo the Utah wildermess study
1o justify mcreasing the wilderness recommendations from |.2 million acres to 5.7 million acres in
1576. DOlargued that FLPMAs direction to conduct inventories of the public lands from time 1o
time justified reexamining the wilderness character of the public lands odginally found to lack
wilderness character in 1980.

FLPMA's legislative history does not support this interpretation, since the wildemess
inventory authonly anses from Section 603, Congress explained the differences between the
inventory for the wildemness review process and inventories for land use planning when it wrote:

This provision [Section 201] direcis the Secretary of the Interior and Agriculture to

inventory the lands (except wildemess) under their respective junsdiction, and

subject to the availability of funds, to identify such lands and provide state and local

govemments with data from the inventory. The section reenacts the Forest Service
nventary provisions of the Humphrey-Ranick Act of 1974
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Reporton H.R. 13777, House Commitiee on Interior and Insular Affairs. Rep. No_4-1163 (May 15,
1976}, reprinted in 1976 U.S. CoDE CONG. & ADMVIN, NEWS 6175, 6179, Section 311 of HR. 13777
provided for wildemess inventory and review and this section was adopted with some changes as
Section 603 by the conference commiliee.

The only litigation on this issue did not address DO1's theory. Instead, the Tenth Circuit held
that the State of Utah had no standing, since there was no neght of public invelvement in the
inventory phase under Section 201, Seave of Utah v. Babbin, 137 F.3d 1193, 1207, 1215 (10" Cir.
1998). The Tenth Circuit could have but declined to find that BLM had authority to conduct the
wilderness inventory.

C Section 202 Planning Frocess Does Not Include Designation of WSAs

BLM's reliance on Section 202 as authorizing designation of WSAs is even weaker. Most
notably, Section 202 never uses the term wilderness and the planning regulations alse do not
authonze designation of W3 As, Nor lor that matter does Section 302 provide any authority 1o
designate public lands for wildemass study or to adopt special manazement.

BLM appears to rely on several administrative decisions holding that invertory units which
did not meet the size critena or did not have independent wildemess character, could be designaled
as WSAs under Section 202, These cases arose during the 13 year ume-frame when BLM was
conducting the Section 603 wilderness review. Sierra Club v, War, 603 F. Supp. 303 (E.D. Calif.
1985); Tri-County Cattleman 's Association, 60 [BLA 305, 314 (1981 ), Don Coops, eral., 61 IBLA
300, 306 (1982), State of Nevada, er al, 62 IBLA 133, 157 (1982); Michael Huddleston, eral., 76
IBLA 116, 121 (1983); fuye Board of Supervisors, 63 IBLA 331 324 (1982); AS4RCA. Inc., 64

IBLA 30, 61 (1982).
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Only on a few occasions has BLM invoked its general management authority to designate
new Section 202 WSAs and conduct suitability studies since the expiration of the fifteen year
wildemness review period. Seee.g., 61 Fed. Reg. 36755 (July 12,1996); 58 Fed. Reg. 45528 [ August
30,1993); 39 Fed. Reg 135451 (Apnl 1, 1994); 58 Fed. Reg. 33842; 56 Fed. Reg. 41370 { August 20,
1991); 56 Fed. Reg. 40341 (August 14, 1991}

The infrequency of BLM's post- 1991 Section 202 WS A designations supports BLM s lack
of authonity to create new WS As upon the expiration of the wildemness review period. These pammow
circumstances logcally mclude (1) recent lands acquired by the BLM that could not be inventonied
and studied in time to be a part of the Secretary's final recommendations 1o the President, and (2)
the release of contiguous areas managed by other agencies upen which the WS As (established during
the onginal inventory) depended for their wilderness suitability. /4. See also Wilderness Society e
al., 119 IBLA 168, 170 (1991} BLM inventory of lands acquired in 1989 through land exchange
resulted in a determination that the unit was not suitable as a W3A).

The numerous wildemess study documents produced by BLM show the consistént
imierpretation that Section 603 was the sole authonity to designate WSAs< and once done, there was
no basis to reconsider or reopen the process. £.g. BLM's 1978 Wildemess Inventory Handbocok
stated that Section 202 subsized parcels would be considered as part of the Section 603 process,
WIH, pp. 4.5. Eisewhere, BLM wrote: “[ T he WS5As were determined based on systematic process,
including public input and appeals. The inventory reflects evaluation and collective professional
judgments by numerous BLM personnel, and this phase of the process has been concluded.” 1990

Utah BLM Statewide Wildemness FEIS, Vol. [ at 39,
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Pursuant 1o administrative appeals in the 1980s, BLM did a second inventory for paris of
Utah and wrote at the conclusion “Those that are found to have wilderness charactenistics of their
own will become WS As under Section 603 of FLPMA. Those that are found 1o have wildemess
characteristics only in association with contiguous [ands managed by another agency will become
WEAs under Section 202 of FLPMA. Both groups of WSAs will be studied by 1991 51 Fed. Reg.
4658 (Feb. 6, 1986). BLM included other nen-quali fying units ae pant af the Section 603 wildemess
review. BLM Interim Management Plan for WSAs, 1995 Handbook at p. 2; BLM IMP Handbook
H-8550-1 (Nov. 10, 1987).

The above examples show that until recent years, BLM acknowledged that the wildemess
review process was limited by nme to |5 years and that Section 603 was the sole source of authority.
The Instruction Memorandum and the 2001 WIH artempt to find authonty in FLPMA which simply
does not exist. 1f Sections 202 and 302 suthorized unlimited review for wilderness, then there would
have been no reason for Congress 1o authonze & program and to impose a deadline. Equally
significant is the fact that BLM complied with the deadlines, apparently believing until 1996 that
the Section 603 October 1991 deadline meant what it said.

VI. CONCLUSION

The Solicitor's Opinion and Secretary’s Direction are of substantial concem to residents of
Wyoming and the individeals who either ranch, explore for natural gas, or mine. The Baca
[nstruction Memorandum and the 2001 Wildemess Inventory Handbook elevate what has been a
relatively isalated controversy to a national problem. [f BLM retains this direction, it can be a
requirement to comply with both the Instruction Memorandum and Wildemess Handbook. It is not

an exaggeration 1o say that tens of millions af acres will come out of energy production or potential
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encrgy production. Most of the areas affected involve natural gas, as opposed ta oil, and thus this
1ssue directly affects domestic sources of natural gas. The Petitioners belisve that the previous
administration is wrong as a matter of law, Equally important, the previous administration simply
chose to ignore the important public policy factors. Both the legal issues and the public policy issues
provide independent grounds for reversal. The combination of legal error and public policy makes
a compelling case 10 reverse the Secretary’s decision, and rescind the opinion of the Solicitor, the
BLM Instruction Memorandum 2001-073, and the revised Wildemess Inventory Handbaook,
Dated: May 25, 2001.

Respectfully submined,

dnr 2, wa—-—

Constance E, Brooks

Michael B. Maninovich

C. E. BROOKS & ASSQOCIATES, P.C.
| 776 Lincoln Strest, Swite 1010
Denver, CO 50203
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THE SECRETART OF THE iHTERIOR
WAl mINOTOM

MEMORANDUM

To: Director, BLM
From: Sﬁr:lnﬁ
Date: December 12, 2000

Sabject: Jack Morrow Hills Coordinated Activiry Plan

By this memorandum, | &m transmitting to you the opinion of the Selicitor regarding the draft
environmenta! impact statement for the Jack Morrow Hills Coordinated Activity Plan. | concur
in his opinion.

Having reviewed this Plan with my staff, and having visited the area, | am greatly impressed by
the unique and outstanding netural resources contained in the planning arca. With one of our
Nution's largest unfenced arcas outside of Alesks, it big game populations are among the largest
and healthiest in the lower 48, [t contains one of the most diverse and nurerous concentralions
of raptors anywhers. Significant cultursl resources, including remnants of the Oregon and
Mormon Ploneer trails and the mining camps of South Pass, only add to the area’s allure. Scven
wildemess study uress are found here, and arc treasured for their assthetic beauty and the
recreational opportunitics they afford. It is no wonder that former Governor Leslie Miller
recommended this ares as the Great Divide Basin National Park a3 far back as 1935, Others, ke
Tom Bell, have worked hard for many yeary o promots special protection for this arca

The planning area contains significant oil und gas resources and, as the Solicitor notes, muchulit
has already been leased. Some oil and gas development is cccurring, especially in its

southwestern poriion. Any decision 1o protect the outitending natural resources of the Red

Desert must be accomplished Lo & manner that protacts the valid sxisting rights of these minerul
awnars, To the extent it [s consistent with our paramount concemn for protecting the nalural
resaurces in the planning arca, some additional leasing might be allowed, but the presence ol

Finite mincral resources should not deprive future generations of Lhe naturel and acsthelic

wonders of the Great Divide Basin.

A final decision as 1o how this area should be protected will necessarily be made by a future
Administration. Nonetheless. it is my responsibllity to place the BI.M on a track that heips i
insure thal after & full opporrunity for the public panicipation. an approprisie decision will be
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made 10 protect this unique urca and its outstanding resources. To that end, | ask hat you direct
ihe Wyoming BLM office to propose the conservation altemative s its preferred aliemative in
the supplemental draft EIS that the Solicitor has determined should be prepared.
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Wuhinglon, 0.C. #0240

Subject: Jack Morrow Hills Coordinated Activity Flan

At your raquest, I have reviewed the draft environmental impact statement (DEIS) for the Jack
Morrow Hills Coordinatad Activity Plan acd for the reasons that follow, I believe o revised ot
supplemental draft EIS that would more fully conform 1o applicable legal requirecnents should be
prepared for public comment and review. Also, because the BLM has revised its land use
planning manual and handbook since the first draft DEIS was published, the new dreft should
conform with the procedures set farth in those documents.

I Erroneois Assumptions

Several assumptions made in the DEIS are oot consistant with existing federal land management
laws, Thess assumptions are especially problematic under the Natlonal Environmental Policy
Act (NEPA), 42 U.S.C. § 4321 #f 5eq., because they regialt in the BLM s fallure to consider
ceriain management options for the planning area that may be reasonable in light of the
significant binlogical, cultural, and assthetic resources that are identified in the DEIS. The
NEPA regulations adopted by the Counsil on Enviroamental Quality, which are binding on
federul agencies like the BLM, require agencies to “[rligorously explors and objectively evaluate
ull reasonable alternatives.”” 40 C.F.R. § 1502.14{(a).

For example, the DEIS suggests that withdrawing the area from mineral location and clesing it
to lensing would be “contrary to the BLM's multiple use management mandate in FLPMA.”
DEIS, p. 12. It also relies on a provision of the BLM Mazual which provides that “public lands
shall remain open and avallable for mineral explorstion unless [to do otherwise] . . . is clearly
justified in the national interest.” Jbid; BLM Manual, 3000.06A.' The DEIS also states that
“(t]esource conflicts wad to be located in specific areas, not planning sres wide. and closing the
errire area (1o oll and gas leasing] would not be reasonable.” DEIS, p. 12. This statemenl is

| We have been unable 1o locate a copy of the May, 24, 1987 policy memarandum clied
in the DEIS. The language quoted there is, however, found in the referenced section of the BLM
Manual.
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“[rlesource conflicts 1end to be located in specific areas, not planning area wide, and closing the
cntire area (1o oil and gas leasing) would nol be reasonable.” DEIS, p. 12. This stalement is
reinforced by a later statement on the same page that “closure to leasing of federal oil and gas
resources in the planning area continues o be unacceptable.”

FLPMA's definition of multiple use expressly recognizes that the most “judicious use™ of land
may involve the use of some lund “for less than all of the resources,” and that consideration must
be given “to the relative values of Lhe resources and not necessarily the combination of uses that
will give the greatest economic return...." 43 U.S.C. § 1702(c). Thus, foreclosing mineral
exploration and development on even a sizeable oact of feders] land does not viclate tha
statutory delinition of multiple use, and is not per s¢ unressonable.

FLPMA, also provides that an arca may be withdrawn o “excluded™ from mineral development
when such development may be incompatible with “maintain(ing] other public values in the
area.” See 43 U.S.C. § 1702(j) (definition of withdrawal in FLPMA). FLPMA requircs that, for
withdruwal proposals exceeding 5,000 ncres, the Secretary submit cortain kinds of information
and analyses to the appropriste congressional commitees about the withdrawal. See 43 USC. §
1714{c}2). But FLPMA does not make mineral activity the precminent use of federal lands;
indeed, FLPMA's staternent of policies makes clear that minlog activity is only ane of muny
values to be promoted on the public lands. See 43 U.5.C. § 1701(a).

Here. the DEIS identifies significant wildlife and other resource values.” Whether or aot they
implicate “the astional interest,” they are sufficiently significant that BLM is required, in s
NEPA documentation, to consider their protection through mineral withdrawals or exclusions.
Accordingly. it was not appropriatc for the DEIS to refise to consider such actions.

With regard tv non-leasable minerals, it scema an entirely reasonable option 1o withdraw all or
most of the planning area from such minerul devalopment. This is because, as the DEIS notes.
the urea appears 1o have limited potential for non-leasable mineral development, and very little
vurrent mining activity. DEIS, pp. 217-218; Map 48. Given the uniqueness and importance of
the resources that merit protection, NEPA and its implementing regulations require the BLM
consider the withdrawal of any lands where non-leasable mineral development would be
Ineonsistent with protection of other values, Such an alternative is pluinly reasonable and, as
noted above, the CEQ regulations require agencies to “[r]igorously explore and ubjectively
evaluate all reasnnuble allermatives™ 40 CF.R. § 1502, [4{a) (emphasis added). So. for

* As described below. mineral exclusions, which totally eliminate one or more uses from
public lunds, are provided for in FLPMA'S land use planning process under 43 U.S.C. § 1712(¢)

’ These resources are described in some detail in the DEIS, and include cultural,
archaeological, and historical resources, DE[S at 205-209; recreational resources. DE[S ar 219-
220: potential wilderness arcas, DEIS at 235-244; and significant wildlife resources. including
endangered and threatened species, DEIS at 235-244.

3
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exarople, If hard rock minlng is ingonsistent with the protection of sage grouse leks, the BLM
should consider withdrawing the land around these leks e may be necessary or appropriaie 1o
protect sage grouse habitat. Moreover, the fact that the area has a low potential for hard rack
mineral developmeat should, if anything, suppert withdrawal of the |ands, since the economic
impact of such a withdrawal will likely be minimal.

With regard to lcasable minerals, and most specifically to oil and gas |easing, closing much of the
planning area would not likely have a significant impact, especially in the short term. This is
hecause approximately two-thirds of the planning area has already been leased, and oil and gas
development will still be aliowed in thoss areas even after A closure. As the DEIS comectly
notes. leasees will retain development rights on their existing lsases, DEIS, p. 13. Butthe
DEIS does not seem 1o take this point fully into sccount in predicting the likely impact from
¢losing the area to further leasing. Rather, the DEIS appears 1o assume that the leasing
restrictions |mposed under Alternative B would apply as if there were no pre-existing leasing,
See DETS, p. 382. The DEIS analysis should accordingly address the scope of oil and yas
development that is likaly, given the valid existing rights beld by lessees. Undes these
circumnstances, it is not “unacceptable” - as the DELS asyumes = to close the planning area or u
subsiantial portion of the planning arcs 1o asw miperal leasing. Instead, itisa reasonable
alternative that ought to be carefully considered in the NEPA documentation,

BLM has lony taken the view that land use plans are an appropriste process by which to decide
whethar or not to exclude lands from mineral leasing, mineral sales, and other discretiopary
actions. BLM Land Use Planning Handbook at H-1601-1, TLA. (“Land use plans ... dentfy
lands ... that cre closed to certain uses.”) This practice of using Iand use planning to exclude
lands from discretionary actions such as mineral leasing in lawful. Section 202(e) of FLFMA
authorizes the BLM to make land use planning decisions that totally eliminate certain types of
land uses, 43 U.S.C. §1712(c). The same subsection clearly speaks in discretionary wrms for
using the formal withdrawal procedures of section 204 of FLPMA s to implement managemen
decisions, except where Jands are closed to entry and location under the General Mining Law of
1872, See 43 US.C. § 1712(eX3) (*Withdrawals made pursuan: to sestion 1714 of this utle ma
be used in carrying oul management decisions, but public lands shall be removed frem .. the
aperation of the Mining Law of 1872 . . . only by withdrawal action pursuant Lo section 1714 of
this title or other action pursuant 1o applicable law.”) (Emphasis added.)

Two Wyoming federal district court decisions suggest that, in certain contexts, the BLM must
follow FLPMA's withdrawal procedurea before it can refuse to process lease applications,
Mountaln States Legal Foundation v. Hodel, 668 F. Supp. 1466 (D. Wyo. 1987); Mountain
Statex Legal Foundation v. Andrus, 499 F. Supp. 383 (D. Wyo. 1980). The reasoning of these
decisions has been rejected by the Court of Appeals for the Ninth Circuit, see Bod Marchall
Alliance v. Hodel. 832 F.2d 1223, 1229-1230 (9* Cir. 1988), cerr. denied. 489 LS. 1066 (1989).
and [ belisve the Ninth Circuit correctly statcs the applicable law.

Even in Wyoming, where the Jack Morrow Hills planning area is found, | believe the two

-
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Muunaraln States cagses are not controlling, for neither involved FLPMA land uze planning * For
purposes of land use planning. Section 202(e) of FLPMA authorizes the Secretary 1o “issue
management decislons to implement land use plans.™ 43 U.S.C. § 1712(c). Such decisions are
= specifically allowed to include “exclusions (that is, total elimination) of one or morc of the
principal or major uses.” Swe Publle Lunds Couneil v Babbirr, 529 U S. 728 (2000)." The only
limitslions on this power are: (1) exclusions of such uses on 100,000 acres or more are subjest to
= songressional notification, 43 U.5.C. § 1712(e}(2); and (2) the withdrawal authority of Section
204 of FLPMA or "other action pursuant to spplicable law” must be used for bard rock mining
- exclusions under the General Mining Law of 1372, 43 US.C. § 1712(c)(3). Therefore it scems
plain that formal withdrawal under FLPMA section 204 Is not required for other types of ]
velhebpic,  CXClusions (such as mineral leasing exclusions) so long as the requirements of Section 202(¢) we !
R ™ot 43 US.C.§ 1712(e). -

I‘l"l‘—]"

In sum. [ believa that applicable public land law gives the Secretary thrss ways to decide not to
‘uase tracts of public lunds for oil and gas or other minerals: (1) exercising his statutory

- discretion under the Mineral Leasing Act, see Udall v. Tallman, 380 U S, 1 (1965); United Srares
wx rel. MeLennan v. Wilbur, 283 U.S. 414 (1931); (2) excluding lands from leasing through
:;.:MA‘: sectlon 202 planning process; or (3) withdrawing the land through FLPMA's section

:I"ht DEIS also suggests that reduction or climination of livesiock grazing i3 necessary only whers
- it would “significantly” conflict wilh other management objectives, DEIS, p. 12, Livestesk
grazing may be reduced or eliminated on BLM-managed land when necessary or sppropriate to
protect uther values, or where rangeland health nandards are not being met. Thus, especiaily in
= the context ol the “conservation altemative” the BLM must not assume that “significant™
conflicts with uther resources must be shown in order 1o reduce or eliminate livestock grazing.

= The DEIS inappropriately limits the scope of the analysis to the “framewark of the Record of
Decition und approved Green River RMP."  DEIS, p. 14 (emphasis in original), Specifically, it
states that for the “no action™ altemnative, management would be based on implementing the

= (ircen River RMP. For all of the other alternatives, the goal is to “stay[] within the framework of
the Recurd of Decision and approved Green River RMP ... us much as possible.” Jd This is not

* Muuntain Siatex v, Andrus, 499 F. Supp. 383 (D, Wyo. 1980) arose in the context of an
administrative review of the suitability of certain national forest lands for inclusion in the
wilderness system. Mownrain Srares Legal Foundation v. Hodel, 668 F. Supp. 1466 (D. Wyo,
1987} involved a decision by the Forest Service to suspend leasing pending completion of land
use planning activities under the Rangeland Resources Planning Act, 16 U.S.C. § 1604, a2
amended by the National Forest Management Act of 1976, 16 U.S.C. § 1604,

! The Court noted that “the Secretary . , . was suthorized to reclassity and withdraw tund
ftom grazing altogether und devors it to o more valuable or suitable use.™ 529 U5, 728, __
120001, (slip op. a1 9). The same reasoning applies to mining.

- ol
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sccurate. BLM prepared the Jack Momrow Hills Coordinated Activity Plan in response to
concerns raised during the development of the Groen River RMP. DEIS, p. 1. As the DEIS
notes, the CAP was designed to “provide mare specific management direction to prevent ur
address conflicts among potential development of energy rescurces, recreational activities and
facilitics, and more specific management direction for other land and resource uses in the
planning ares, including livestock grazing, important wildlife habitat and other imponant
resources.” JBid. The Green River RMP was completed [n 1997 but it deferred cerain minsral
development decisions until completion of the Jack Morrow Hilla CAP. /bid As the DEIS
itsalf recognizes, “the IMHCAP will emend the Green River RMP," id., p. 2, and thus it was
unnecessary to limit the scope of the DEIS o the framework of the RMP. Moreover, as noted
eartier, WEPA requires the BLM to consider all reasonable alternatives, including those outside
the framework of the RMP. 40 C.F.R. § 1502.14, Thus, it was not proper to design the
alternatives so that they all fit within that framework

A related concern is BLM's saternent that it “will not consider any additions or changes to the
existing WSAS In the planning area” because such consideration would be inconsistent with the
record of decision on the Greep River RMP and a wildemeds inventory that was prepared in
1978-1979, DEIS, p. 3. As lodicated above, consisteasy with the RMP i3 not a proper basis
upon which the BLM may refuss 1o address issues raised during the planning process, Mereover,
hecause the locaticn of WSA boundaries within the planning area could very weil affect planning
decisions, the IMHCAP should address new Information regarding WSA boundaries.

Section 603(c) of FLPMA prohibits the BLM from eliminating of reducing existing WSAs that
were identified under section 503(s). Such WS5As must be managed 50 as not to impair their
suitability for dexigaation as Wwildsmess “unti] Congress has datermined otherwise.” 43 U.5.C.
1782(c). But BLM doss have the muthority, under section 202 of FLPMA, to designate new
WSAs, which can be adjacent 1o existing section 603 WSAs. Thus, while existing W5A's
cannot ba eliminatad [n the IMHCAP, the BLM may derignate new WS As in eccordance with
section 202, In deciding whether to do so, the BLM may rely upon existing WS A information o
the extent that it remains accurate. But the BLM may net refuse to consider credible nsw
information which suggests that the WSA boundaries identified in the late 1970's do not include
all public lands within the planning area that have wilderncss characteristics and are suiwble for
mansgement as wilderness.

Il. Altermatives

While the range of the four altsrnatives addressed in the EIS seems reasonable, the erronsous
assumptions identified above rerulted in unnecessarily limiting the conservation focus of both the
prefarred altemative and Alternative B. To address this problem, the BLM should prepare a
supplemental EIS that mote clearly describes the focus or theme of sach alternative, and insures
that the discussion of esch alternative clearly reflects that theme and is consistent with the law os
explicated in this memorandum.,

5.
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For example. instead of obliquely stating that Altcrnative A “would generally reduce the level of
lund use restnctions and allow more development of mineral resources,” Alwemative A should he
described as focusing on resource developmant. The DEIS should make clear, in this alternative
as in all others. that conservation of wildlife and sesthatic resources would be ussured to the
extent that such proteciions are elther required by law, or atherwise compatible with a resource
Jdevclopment focus. (This will help insure that the alternative is “reasonable.”)

Likewise, Altemative B should be described as focusing on the protection of biclogical,
aestheric, and cultural resources, rather than on “increas{ing] the level of restrictions an land uses
and allow{ing] less development of mineral resources.”" This diseussion should indicate that
reasonable development activities might still be allowed, but only to the extent that such
activities are consistent with this allemative’s paramount concern for resource conservation,

What is now described ia the DEIS as the preferred alternative should be clarified as
accommodating both resource development and resourcs conservation, recognizing that such
sccommodation will likely lead to some unavoidable conflicts in favor of one or the other
abjectives.

To provide further clariry, deseriptive terms should be used to identify the alternatives, For
«xample. alternative A might be called the resource development alternative, Alternative B the
conservation altemative, and what is now the preferred alternative the sccommodation
alternative. As described above, all of these altematives are consiptent with FLPMA's definition
ol "multiple use," $0 it would not be accurate to describe the accommodation alternative as the
“multiple use" altermative, !

[, Conmciseness

The CEQ regulations provide that the text of a flnal EIS "shall normally be less than 150 pages
and for proposals of unusual scope or complexity shall normally be less than 300 pages.” 40
C.F.R. §1302.7, This EIS addresses same complex Issues, but a1 719 pages (counting
appendices. with well over 400 pages of basic text), it is not sufficiently concise. [nan
attechment to this memorandum, [ huve cffsred several suggestions for shorening this documen,

and | urge the BLM to consider these and other measures for making this document less
cumbersome.

| understand that substantial work has gone in to producing this draft EIS, and it contains much
useful information. Given \he importance of this mater and the high level of public interest,
however, | recommend that the BLM prepare a second draft document for public review and
comment. as described in this memorandum.

| eancier
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ATTACHMENT
SUGGESTIONS FOR IMPROVING AND SHORTENING THE Jack Morrow HiLLs DELS

Set forth below are severnl suggestions for shortening and improving the Jack Morrow
Ilills DEIS. Firsy, the section analyzing alternatives and describing environmental consequences
bath contain significant redundancies. Each subject area is addressed four separate times (in
conjunction with the discussion of each aliemative), often with identical or very similar langunge
cach time. [ recommend that each of these [xues be discussed just once in the alternatives
section and once in the enviconmental consequences section. This will significantly reduce the
- size of the document and make [t easier for the public to understand the differepce between each
of the altemarives with respect to each issue.

Second, the CEQ regulations provide that the “Affected Environment” and
"Environmental Consequences” sections of the EIS “should prescot he environmental impagls i
comparative form, thus sharply defining the {ssues and providing a elear basis {or choice amony
options by the decisionmaker and the public.” 40 C.F.R § 1502.14. The DEIS will be more
consistent with these regulstions, and it will be much easier for the public 1 understand the
differcaces in the environmental consequences for sach alternative approach to livestock grazing.
for example, if one nesds to read only ane section of the DEIS, rather than flipping back and
forth among four separate sections.

Third, Table 2-1, which was apparently designed to make it easier for the public to
compare alternatives, cannot fairly serve that purpose because, at more than 100 pages, it is
simply too long. The firm four pages do not even purport to offer & comparison and can probably
be eliminated entirely. Consider trying to recast this Table so that there is only ope fairly gencral
siatement under each resource category. The size of this Table could be dramatically reduced if
it referenced pages in the E1S where ons could find further detalls. [t might also be easier to
understand if it were reorganized to indicats alternatives from the least to most restrictive
alternative (or vice versa). Also, instead of repeating the same information with just slight
variations, the Table would be casier to follow if the first box were used as & benchmark, and the
boxes after the first columa simply indicated the differences from the first box.

Fourth, Table 4 (which (s 6] pages long) could probably be eliminated in its cntirety if the
narrative portion of the DEIS s recarst, a3 suggesied above, with the environmental consequences
of each altermative analyzed together in the text.

Finaily, to the extent possible, maps that contain similar or related data should be
combined and produced in color. This will allow the interested public 1o better understand the
cumnulative and interrelated nature of such disparate matters as the blological resources and
mineral resources of the ares, while reducing tha length of the DEIS.




 APPENDIX C



LNITED STATES DEFARTMENT OF THE INTERIOR,
BUREAU OF LAND MANAGEMENT
WASHINGTON, D.C. 20240

January 12, 2001

In Reply Refer To:
1600 (WO-200) P
EMS TRANSMISSION 01/17/200] lnformation Bulletin No. 200]-042
To: All Washington Office and Field Officials
From: Disector
Subject: Recently Tssuad Solicitor's Opinlon Regarding Land Use Planing

This Information Bulletin transmits the Decomber 22, 2000, Solicitor's Opinion on the subject of the Jack Morrow
Hills Coordinated Activity Plan, a3 well as the Secretary of the Interior's memermndazs of the same date transmitsing
the Opinien to the Director, Bureau of Land Management (BLM). This Opinion has widespread implications to
BLM s Nationsl Environmenial Palicy Act (NEPA) and planning eforts bevond Tack Morrow Hills, as it speaks 10
the manner in which the BLM prepares all of its land wee plang and activity plans and their associated NEFA
documents.

I'r'}w h.l\'tu'rfqunuml r:l.-tuumﬂm matter af m:u upl::m.uutum. plu- Boed hnn m:t‘r-d Milenick




- APPENDIX D



IM 2001-075, Burcauwide Implementation of Soliciter's Opinion on Jack Momow Hills € Page 1 of 7

UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
WASHINGTON, D.C. 20240
hitp:ifwww blm gov
January 19, 2001

In Reply Refer To:
1610/1790 (210) P
Ref. IB No. 2001-042

EMS TRANSMISSION 01/19/2001
Instruction Memorandum No. 2001-075
Expires: 09/30/2002

To: All WO and FO Officials

From: Director

Subject: Bureauwide Implementation of Solicitor's Opinion on Jack Morrow Hills
Coordinated Activity Plan

Program Area: Planning and National Environmental Policy Act (NEPA) Processes:
Wildemness, Qil and Gas Leasing.

Purpose: This Instruction Memorandum (IM) provides guidance on how to apply the
December 22, 2000, Solicitor's Opinion on the subject of the Jack Morrow Hills

Coordinated Activity Plan to BLM's planning and NEPA processes and projects. The
Opinion was provided to BLM's field offices through Information Bulletin 2001-042.

Background: The Jack Morrow Hills planning area covers 574,800 acres of Federal land
in southwest Wyoming. The Jack Morrow Hills Coordinated Activity Plan (CAP) Draft
Environmental Impact Statement (Draft EIS), released in June 2000, addresses certain
fluid mineral leasing decisions and some locatable mineral decisions that were deferred in
the Green River Resource Management Plan (RMP). The Solicitor's Office reviewed the
Draft EIS and issued a Solicitor’s Opinion on

December 22, 2000, questioning the consistency of several assumptions and analytical
approaches in the Draft EIS with existing Federal land management and environmental
laws. The Opinion calls for preparation of a revised or supplemental Draft EIS for public
comment that more fully conforms to applicable legal requirements.

The December 22, 2000, Opinion has implications for the Bureau of Land Management's
(BLM's) NEPA and planning efforts beyond Jack Morrow Hills. It applies to all BLM
land use plans and their associated NEPA documents, particularly with respect to scope
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IM 2001-075, Burcauwide Implemeniation of Solicitor's Opinion on Juck Momow Hills C.. Page 207

of analysis, addressing new information or inventory data, range of alternatives to be
addressed, and status of land use decisions during the amendment or revision process.
This policy is outlined below,

Policy/Action: BLM officials must fully consider the conclusions and requirements of
the Solicitor's Opinion when scoping and preparing plan amendments, plan revisions, and
supporting environmental documents. They must also comply with the Solicitor's
Opinion with respect to wilderness study areas (WSAs) or other unique and important
resources that merit protection. The particular issues of scope of analysis, addressing new
information or inventory data, range of alternatives, and status of land use decisions
during the amendment or revision process are discussed more fully below.

Scape of Analysis

The Land Use Planning Handbook (H-1601-1), Chapter V1, provides specific guidance
for determining whether changes in planning decisions or the supporting NEPA analysis
arc warranted. This guidance applies even if the scope of a plan amendment or revision
initially appears to be limited to one or two issues (for example, oil and gas leasing
decisions).

This conclusion is supported by the Jack Morrow Hills Opinion, which raises specific
points with respect to scope. The Opinion states:

‘The [Draft EIS] inappropriately limits the scope of the analysis to the ‘framework of the
Record of Decision and approved Green River RMP. . . . As the [Draft EIS] notes, the
CAP was designed to ‘provide more specific management direction to prevent or address
conflicts among potential development of energy resources, recreational activities and
facilities, and more specific management direction for other land and resource users in
the planning area, including livestock grazing, important wildlife habitat and other
impoertant resources.” (pages 4 and 5)

More specifically to wilderness, the Opinion goes on to state:

BLM does have the authority, under section 202 of FLPMA, to designate new WSAs,
which can be adjacent to existing section 603 WSAs. . . . In deciding whether 1o do so,
the BLM may rely upon existing WSA information to the extent that it remains accurate,
But the BLM may not refuse to consider credible new information which suggests that . .
. public lands within the planning area . . . have wildemess characteristics and are suitable
for management as [WSAs). (page 5)

Therefore, BLM officials may not so narrow the scope of a plannin g/NEPA document as
to exclude a reasonable range of alternatives to the proposed action {for example, a "no
further leasing alternative” or a "nonleasable mineral withdrawal altemnative” where the
importance of other resources warrants consideration of such alternatives). Additionall ¥,
the scope of an amendment or revision should not necessarily be limited 1o the range or
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kinds of decisions made in the original planning document. The point of an amendment
or revision is to address new concerns raised about the existing planning document.

The impacts of all alternatives addressed must be fully analyzed in the NEPA document.
They must also reflect the actual situation on the ground. As the O pinion points out, the

CAP failed to correctly take existing leases into account when analyzing the impacts of

resiriclions on potential new leases:

As the [Draft EIS] correctly notes, lessees will retain development rights on their existing
leases. . . . But the [Draft EIS] does not seem to take this point fully into account in
- predicting the likely impact from closing the area to further leasing. Rather, the [Draft
EIS] appears to assume that the leasing restrictions imposed under Alternative B would
apply as if there were no pre-existing leasing. . . . The [Draft EIS] analysis should
accordingly address the scope of oil and gas development that is likely, given the valid
existing rights held by lessees. Under these circumstances, it is not ‘unacceptable’ -- as the
- [Draft EIS] assumes -- to close the planning area or a substantial portion of the planning
area to new mineral leasing. Instead it is a reasonable alternative that ought 1o be
carefully considered in the NEPA documentation. (page 3).

Where alternatives are considered, but not further addressed, the document must provide
a full and reasonable explanation of why alternatives were not carried forward,

Addressing New Information or Inventory Data

BLM officials will follow the requirements of the Land Use Planning Handbook, the
Wilderness Inventory and Study Procedures Handbook, and other program guidance

= (such as, fluid minerals, rangeland management, threatened and endangered species) in
considering new propesals and new information and in determining whether changes in
decisions or the supporting NEPA analysis are warranted.

Chapter VI of the Planning Handbook provides examples of regulatory requirements for

i considering new information or circumstances and examples of new data or information.
In general, the determination of whether to amend or revise a land use plan is based on
answers to five questions:

1. Does the new information or circumstances provide for new interpretations not known
or considered at the time existing decisions were made that could measurably affect
ongoing actions?

2. Are the decisions in the current land use plan no longer valid, based on new

= information or changed circumstances?

3. Are implementation decisions no longer valid, based on new information or changed
circumstances?

4. Are effects of ongoing actions, in light of new information or circumstances,
substantially different from those projected in existing NEPA analysis?

5. In light of new information or circumstances, are there now inconsistences berwsen the
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ongoing action and the resource-related plans of Indian tribes, State and local
governments, or other Federal agencies that render earlier consistency findings invalid?

A "yes" answer to any of the questions suggests the need to revisit existing decisions
and/or the NEPA analysis,

The Wildemness Inventory and Study Procedures Handbook provides:

The FLPMA and the BLM planning manual require that the BLM provide opportunity
for publie participation in [Flederal public land use decisionmaking conducted under
FLPMA. BLM may, from time to time, receive requests from the public suggesting that
existing land use plans do not adequately identify public lands that have wilderness
characteristics, Further, BLM may itself generate new information su ggesting that
existing plans may not adequately identify public lands with wilderness characteristics,
(page 5)

Therefore, BLM officials wiil use the scoping process to solicit or accept new
information about public land resources, including, but not limited to, areas with
wilderness characteristics, threatened or endangered species habitat, significant mineral
resources, etc. When credible information is received, BLM must develop alternatives
through the planning/NEPA process to allow for public analysis of that information.

Range of Alternatives

The Solicitor's Opinion, the Council on Environmental Quality (CEQ) regulations
(supported by BLM's NEPA Handbook), and BLM's Land Use Planning Handbook
require BLM's officials to rigorously consider a reasonable range of alternatives in
environmental documents.

The CEQ regulations require Federal agencies to "[r]igorously explore and objectively
evaluate all reasonable alternatives™ in E1Ss (40 CFR 1502.14(a)). The CEQ regulations
also require agencies to address appropriate allernatives in cnvironmental assessments
(EAs) (40 CFR 1508.9, with specific reference to section 102(2)E) of NEPA). A potential
or apparent conflict with local or Federal laws or with existing land use plan decisions
does not necessarily render an alternative unreasonable, althou gh such conflicts must be
considered (Question 2b, NEPA's 40 Most Asked Questions, CEQ, 1981).

Additionally, a narrow interpretation of the concept of multiple use cannot be used to
justify limiting the range of altenatives or analysis. As the Solicitor's Opinion points out,
the FLPMA definition of multiple use "expressly recognizes that the most ‘judicious use'
of land may involve the use of some land "for less than all of the res ources,' and that
consideration must be given "to the relative values of the resources and not nece ssarily the
combination of uses that will give the greatest economic return. . . ™ Therefore, the
Opinion concludes that consideration of "no further leasing,” a "nonleasable mineral
withdrawal," and "reduction or elimination of livestock grazing” could be reasonable in
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the Jack Morrow Hills EIS because of the uniqueness and importance of the resources
that merit protection.” (page 2 and following)

As discussed under Scope of Analysis above, the Opinion specifically addresses
considering new WSA designations within the ran ge of alternatives. BLM policy in the
Land Use Planning Handbook (H-160] -1) and the Wildemess Inventory and Study
Procedures Handbook (H-6310-1) further support the Opinion, The Land Use Planning
Handbook, Appendix C, page 1, specifically states:

LII. Special Designations: Special designation decisions identified must be made during
the land use planning process when BLM anticipates it may authorize or allow uses
which could disqualify inventoried resource values from designation, Special designation
decisions may be made during the land use planning process when there is no threat to
the inventoried resource.

Appendix C contains further specific guidance and identifies the minimum decisions
needed in an RMP:

Designate WSAs to be managed under the interim management policy. (H-8550-1)
Identify management direction for WSAs should they be released from wilderness
consideration by Congress.

The Wilderness Inventory and Study Procedures Handbook provides that:

Inventory areas will be evaluated through the land use planning process . . . The planning
process will be used to determine whether these areas should be designated as WSAs to
be managed under the [Interim Management Policy], BLM Handbook 8550-1. Inventory
areas studied under the authority of Section 202 of FLPMA. and not designated as WSAs,
will be managed as determined in the plan. (page 19)

Therefore, when BLM officials receive credible proposals for new WSAs during the

scoping or public participation processes, they must include one or more alternatives that
address designation of WSAs.

Status of Land Use Dercisions During the Amendment or Revision Process

While the status of land use decisions during the amendment or revision Process is not
specifically addressed in the Jack Morrow Hills Opinion, it is a relevant related issue.
Therefore, when considering exceptional resources, such as those with wilderness values,
BLM officials must delay implementation decisions (subject to valid existing rights) that
would impair the resources that BLM has been asked to consider through the planning
process.

In support of this policy, Chapter VII of the Land Use Planning Handbook provides
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guidance on the status of existing land use planning decisions during the planning
process. As provided in Chapter VII of the Handbook:

Existing decisions remain in effect during these processes unless it is determined that this
would violate Federal law or regulation. The management decisions of existing land use
plans do not change. For example, if current land use plans have designated lands open
for a particular use, they remain open for that use. Land use plan decisions may be
changed only through the amendment or revision process.

During the amendment or revision process, the BLM should review all proposed
implementation actions through the NEPA process to determine whether approval of a
proposed action would harm resource values so as to limit the choice of reasonable
alternative actions relative to the land use plan decisions being reexamined. Even though
the current land use plan may allow an action, the BLM manager has the discretion to
modify proposed implementation-level actions and require appropriaie conditions of
approval, stipulations, relocations, or redesigns to reduce the effect of the action on the
values being considered through the amendment or revision process, The appropriate
modification to the proposed action is subject to valid existing rights and program
specific regulations, If the BLM determines that a proposed action would harm values so
as to limit the choice of reasonable alternatives being considered in the planning process,
the BLM must consider among the alternatives, the no action alternative. Subject to valid
existing rights, proposed actions that cannot be modified to preserve opportunities for
selection of any of the reasonable alternatives should be postponed or denied (see 40 CFR
1506.1).

The relationship between proposed decisions and potential WSAs is addressed in BLM's
Wilderness Inventory and Study Procedures Handbook:

If the BLM determines that impacts from the proposed action could degrade the
wilderness values or the roadless character so as to disqualify the area from further
consideration as a WSA, the BLM must consider in the NEPA document an alternative of
mitigating or relocating the propesed action to avoid or minimize impacts on wilderness
values; and must also consider the alternative of postponing a decision on the proposed
action until the wilderness values can be addressed through a new land use plan or plan
amendment, (page 6)

Time frame: This IM is in effect upon issuance.

Budget Impact: This IM may affect the planning schedules and scope if individual
efforts. This may have budget implications for those projects.

ManualHandbook Sections Affected: Handbook H-1601-1, Land Use Planning, and
Handbook H-1790-1, National Environmental Poliey Act; Handbook H-6310-1,
Wilderess Inventory and Study Procedures, BLM-1624, Supplemental Program
Guidance For Energy and Mineral Resources and H-1624-1, Planning for Fluid Minerals
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and RFDs,

Coordination: Preparation of this IM was coordin ated with WO-172; WO-310, WO-

320, and the Department of the Interior's Office of the Solicitor were offered an
opportunity to comment,

Contact: Ann Aldrich, WO-210, (202) 452-7722; Jeff Jarvis, WO-172, (202) 452-5189;
Kermit Witherbee, W0-310, (202) 452-0335: Brenda Aird, WO-320, (202) 452-035].

Signed by: Authenticated by:
Sylvia V. Baca Barbarz J. Brown
Acting Director Policy & Records Group, WO-560

I Attachment

1- Seeretary of the Interior's tra nsmittal memorandum for the December 22, 2000,
Solicitor's Opinion on Jack Morrow H ills Coordinated Activity Plan (8 ' pp)
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H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES

A1 Furpose. This Handbook contains the Bureau of Land Management's (BLM) policy,
dircction, gencral procedures, and guidance for wildemess inventories under provisions of
Sections 201 of the Federal Land Policy and Management Act of 1976 (FLPMA) and the
designation of wildemess study areas (WS As) under provisions of Sections 202 af the FLPMA.
02 Ohbjective. The objective ofthis guidance is to establish BLM palicy on wilderness
inventory procedures, and provide guidance to be used in the land use planning process 1o

determine if inventoried lands should be designated as WSAs managed under the provisions of
the Intenim Management Policy for Lands Under Wildemess Review (IMF).

03 Authority. Principal authorities affecting the study of public lands for wildemess values
are:;

A. The Federal Land Policy and Management Act of 1976, 43 USC 1701, & seq.

B. The Wildermess Act of 1964, 16 USC 1131,

C. National Environmental Policy Act of 1969, (MEPA), 42 1).5.C. 4321.

3. Council on Environmental Quality (CEQ) regulations at 40 CFR 1500-1508.
04 Respansibility.

A. Dirgcior, Bureau of Land Management, shall:

1. Esublish policy, goals, objectives, and procedures for wilderness inventory
and planning on public lands.

2. Establish policy, goals, objectives, and procedures for the management of
public lands with wilderness character,

3. Coordinate with BLM State Directors, field offices, other agencics, or entitics
in conducting wildemess inventory and planning.

BLM MANLUAL Hel &1 32
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H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES

4. Ensure adherence to proper delegations of authority related to decisions,
actions, and policies concerning inventory, planning, and interim management protection.

5. Coordinate the development of procedures and guidance for making wilderness
considerations & a part of management plan development and other planning processes.

6. Ensure compliance with the NEPA and the CEQ regulations. Serve as liaison
with the Depanment's Office of Environmenial Assessment.

B. State Directors, within their respective jurisdictions, shall:

I. Implement policy and provide statewide progrmm coordination snd guidance
for wildemness inventory and study.

2. Review the ficld manager's inventory findings and through the use of the land
use planning process as regulated at 43 CFR 1600, determine whether an inventoryarea should
be designated as a WSA under the land use planning provisions of Section 202 of the FLPMA.

3. Provide program development, technical managemen assistance, and funding

support 1o field offices as required to ensure wildemness is adequately considered in planning
effons.

4. Ensure compliance with the NEPA and the CE(Q) regulations.
C. Eield Managers, within their respective jurisdictions, shall:
1. Gather and evaluate public input, as appropriate, for the wildemess inventory.

2, ldentify and inventory ercas, and determine which inventory areas or ponions
of inventory areas possess or lack wildemess characteristics.

3. Mamiain a detailed file for cach inventory area,
4. After consulting with the State Director, determine wildemness smdy priorities

and publicly announce wilderness planning through formal publication of a Notice of Intent for
the associated land use planning™EPA, process as required at 43 CFR 1610.2(c).
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H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES
3. Assure public involvement in the wilderness study process.

6. Consider wilderness through the appropriate planning process and follow
applicable BLM guidance for planning and NEPA compliance.

7. Evaluate proposed actions to determine their potential impact on known or
potential wilderness values prior 1o making a decison on the proposal

8. Recommend to the State Director those public lands that meet the eriteria for
identification as WS As

9. Protect areas designated as Section 202 WSAs under the provisions of H-
85501, Imterim Management Policy for Lands Under Wildemness Review.

05 References.
A. The Federal Land Policy and Management Act of October 21, 43 USC 1701, et seq.
B. The Wildemess Act of September 3, 1964, 16 USC 1131,
C. National Environmental Palicy Act of 1969, 42 U.5.C. 4321,
D. Council on Environmental Quality regulations, 40 C.F.R. 1500-1508.
E. Regulations, 43 CFR Pant §560, Management of Deagnated Wilderness Areas.

F. Regulations, 43 CFR Subpart 1601, Planning, and Subpart 1610, Respurce
Management P lanning.

G. Regulations, 43 CFR Subpan 3802, Exploration and Mining, Wilderness Review
Program.,

H. BLM Handbook, H-8550-1, Interim Management Policy and Guidelines for Lands
under Wilderness Review.

I. BLM Handbook H-1600-1, Land Use Planning Handbook
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H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES

D6 Policy. Wilderness is a resource which fits within the framewark of multiple-use on the
public lands. In addition 10 its value as a setting for primitive recreation o solitude, wilderness

can provide a range of benefits to other multiple resource values and uses which are of
significance to the American people.

A i & 3 wilde L '
of public lands is as follows:
L. Wildemess [nventory. The BLM will prepare and maintain on a continuing

basis an inventory of eenain public lands to determine the presence or absence of wildemess
characteristics,

2. ldentifving Inventory Areas. The BLM will identify those public lands 1o be
inventoried and notify the public of its intent to initiate an inventory to determine the presence or
absence of wildamess characteristics.

3. [dentifving WSAs, The BLM will usc the land use plenning process to
determine which mventory areas are to be managed as WSAs.

B. Inventory of Acquired Lands. All lands acquired through exchange shall undergo a
wildemess inventory. Wilderness values should initially be considered and evalusted as part of
the environmental analysis prepared to process the exchange.  For acquired fands that do not
meet the sze critena, the inventory requirement would be satisfied by decumenting the size
analysts in the environmental analysis prepared for the acquisition, A wildemess Inventory
should be completed within 90 days or as scon as practicable afier the acquisition. Afier 90 days,
parcels acquired through exchange are subject 1o mineral entryand to public land laws.

Potential impacts, from mineral entry or from the authorization of public land laws, could affect
the eligibility of an area 10 be designated as a WSA. For these reasons, the inventory needs to be
prompily addressed to allow time o implement protective measures if needed.

Lands acquired other than by exchange, and not specifically acquired for wildemness PUrposes,
could subsequently be inventoried 1o determine if they contwin wilderness characieristics.

C. Inventorv Requirements for Acguired WS A and Wilderness Inholdings. Inholdings
acquired within WSAs or wilderness areas should be inventoried only if the land usc planning
document that designated the WSA or the statute establishing the wilderness area does not
automatically designate acquired inholdings as part of the WSA or wildemess area.
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H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES

[ Cther Public Lands That May Require a Wildemess Inventory. This includes lands
identified as possibly having wilderness character by BLM, lands included in proposed

legisiation, or lands within externally generated proposals that document new or supplemental

information regarding resource uses and condition of the lands not addressed in cument fand use
plans and/or prior wilderness inventories.

E, ¥ -l'.lll it :Ir PEE |: 2n SreE o 5 IEas
Wildeness Characteristics. The FLPMA and the BLM planning manual require that the BLM
provide opporunity for public participation in federal public land use decisionmaking conducted
under FLPMA. BLM may, from time to lime, receive requests from the public suggesting that
existing land use plans do not adequately identify public lands that have wilderness
charactenstics. Further, BLM may itself gencrate new information suggesting that existing plans
may not adequately identify public lands with wildemess charactenstics.

In order for such requests from the public to be considered, they should be accompanied by (2) a
map which identifies specific boundaries of the area in question; (b) a detailed narrative that
desenbes the wilderness characteristics of the area and documents how that information
significantly differs from the information in prior inventories conducted by BLM regarding the
wildemness values of the area; and photographic documentstion.

Managers should review any such information and documentation submitied as soon as
practicable, and shall ficld check the information as appropriate.  After such review and field
checking, the BLM should make a preliminary determination whether the conclusion reached in
previous BLM inventories that the area in question lacked wildemess characteristics remains
valid, or whether instead there is a reasonable probability that the area in question (or a
significant pomion thereof) may have wildemess characteristics.

[f BLM determines that the conclusion reached in previous BLM inventories remans valid, it
should notify the person(s) submitting that information of that fact, but should retain the
information and documentation and evidence of BLM s consideration.

If the BLM determines that the area in question (or a significant portion thereof) may have
wildemess characteristics, and if actions are proposed that could degrade the wildemess values or
the roadless character sa as to disqualify the area from further consideration as a WSA, as
diseussed in paragraph 06F, below, the BLM should, as soon as practicable, initiate a new land
use plan or plan amendment 1o address the wildemess values.
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When an action is proposed in an arca that BLM determines may have wilderness dtaractmir:s,
BLM should follow the process outlined balow:

The BLM manager should first determine if the proposed action is consistent with the
land use plan in effect for that area. If it is not, then consideration cannot proceed without a new
land use plan or plan amendment.

If it is consistant with the land use plan, the BLM manager should prepare a NEPA
document for the proposed action. That NEPA document should congider availahle new
information on wildermess characteristics as discussed in .06E,

If the BLM determines that impacts from a proposed action coukd degrade the wilderness
values or the roadless character so as to disqualify the area from further consideration 15 a WSA,
the BLM must consider in the NEPA document an altemative of mitigating or relocating the
proposed action Lo avoid or minimize impacis on wilderness values; and must also consider the
alternative of postponing a decision on the proposed action until the wildemess values can be
addressed through a new land use plan or plan amendment.

Where the NEPA analysis shows that a proposed action would not disqualify the area
from further consideration as a WSA, BLM may approve the action, if consistent with other
applicable requirements of law and other resource management consideraions.

Where the NEPA analysis shows thas a proposed action would disqualify the area from
further consideration as 8 WSA, BLM should, subject 1o valid existing rights, postpone the action
until wildemess values can be addressed through a new land use plan or plan amendment, which
process should be expedited and completed as soon as possible.

G. W3A Management. Public lands designated as a WSA through a land use plan shall
be managed under the Interim Management Policy for Lands Under Wildemess Review (IMP),
Handbook HES50-1, 50 as not 1o impair their suitability for wilderness designation. All WSAs
will remain under the IMP until wilderness legislation is enacted by the Congress designating the

ared as wildemmess or releasing it for other purposes, or the plan establishing the WSA is amended
to modify or eliminate the WSA designation,
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H. Protesting Decisions. WSA recommendations made through the planning process are
protestable to the BLM Director under the provisions of 43 CFR 1610.5-2. Protest decisions by
the Director ure the final decision of the Department of the Interior.

07 Specinl Provisions Applicable to Alaska Pending further policy guidance from the

Secretary of the Interior, BLM will not conduct wildemess inventories in Alasks under the
provisions of Sections 201 and 202 of the FLPMA.

08 Historic Background

A. Section 603 of the FLPMA required the Secretary of the Interior to review all areas of
the public lands and determine which contain wildemness characteristics and report 1o the
President, Interior’s recommendations for proposed new units of the National Wildemess
Preservation System (NWPS) by October 21, 1991 Passage of this act also authorized BLM
lands ta become components of the NWPS for the first time, making wildemess preservation part
of BLM's mubiple-use mandate Section 603 of the FLPMA also provided the original mandate
for BLM to conduct wilderness reviews. Since all wilderness review mandates of Section 603
have been completed, except for Alaska, this section of the FLPMA no longer provides pertinent
direction for our present recurring land-use planning wilderness inventories.

B. Present direction for inventories 15 provided by FLPMA in Sections 102 (a) {2) & (),
201 (a), and 202 {c)(4) & (9) and land-use planning in Sections 202 (a), (b), (<}, and 205 (b).
These sections direct BLM to "preserve and protect cartain public lands in their natural
condition™ and to "prepare and maintain on a continuing basis an inventory of all public lands
and their resources and other values (including, but not limited to, outdoor recreation and seenic
vaiues), giving priority 1o areas of critical environmental concern.” These Scctions also direct
the Bureau to utilize inventory information in the development of land-use plans and coordinate

public land inventories and planning efforts with other Federal, State, and local agencies and
Indian tribes.
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1 Wilderness Inventory Procedures

i1 Introduction. This chapter contains the procedural guidance for conducting
wildemess inventones of BLM administered lands.

A. Starting the Inventory. The primary function of a wilderness inventory is to
document the presence or absence of public lands with wildemess character. The inventory will
include gathering information and prepaning a file for cach inventory arca,

B. Publi¢ Invaivement Public involvement may be appropriate, under certain
circumstances, in conducting a wildemess inventory,

C. Previous Swudies. Wildemess Study Areas (WSAs) that were previously
studied under Section 603 or Section 202 of FLPMA where recommendations are pending before

Congress cannat be reinventoried until such time as the Congress acts on those
recommendations.

11 The Wilderness lnventory Process. The wildemess inventory is the process of
determining the presence of roadless areas with wilderness character. Inventory arcas found 10
possess the requisite wilderness values will be funther evaluated through the land use planning
process o detemmine if they should be designated as WSAs,

A. Identify Inventory Areas Identify inventory areas from the categories of lands
descnbed carlier in this handbook in Section .06 B-D.

1. ldentification of the specific area to be inventoried will require
combining existing land status and available road inventory data. The resulting inventory arca
will be bounded by either a road, nght-of-way, non-public lands, and/er areas containing land
parcels withdrawn or otherwise not subject 10 wildernass inventory/planning. An inventory area
may be larger than the actual acquired lands because of the need to look at any contiguous
roadless fedeml lands.

2, Each inventory area should be named or numbered for reference. A
numbering sequence should not duplicate any used in previous wildermess inventories or studies.

1. A permanent documentation file should be initiated for each area to be
inventoried. Appendix A provides details on the appropriate contents of this file.
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B. Initiate the Inventory. Develop appropriate public notification of the intent to
initiate a wilderness inventory.

C. Prepace the lnventory Area Evaluation.

1. Complete the Inventory Area Evaluation form (Appendix B), along
with a Road/Way Analysis (Appendix C), and a Photo Log (Appendix D) for each inventory
area. The sample forms in Appendices B, C, and D should be adequate for most wilderness
inventories, but may be modified to meet field office needs.

1. The Wilderness Inventory Evaluation form, Appendix B, will assist
BLM personnel in three ways. First, it will describe and document the presence, extent, and
quality of wildemess values within an inventory area. Second, it will describe ownership
patierns, existing uses, permanent structures, surface disturbances, size, and other features of the
area, Third, it will provide an efficient and consistent way to display BLM findings.

3. Color prints or slides and maps should be used to document each
inventory area. These should illustrate representative as well as unusual charactenistics of the
area, Such chamcteristics may include roads, ways, topogmphic and vegetative features,
recreational attractions, human impacis, development and facilities, supplemental values, and any
other natural or unnatural features which are important in evaluating the presence or absence of
roads and wilderness values. Photos should be keyed to a large-scale map indicating the date the

picture was 1aken, location of photo points, and the direction the camera was facing using the
phote log in Appendix D.

13 Wilderness Values,

A. Analysis of Roads. It is important to evaluate whether the area being
mventoried contains roads. Any roads should be clearly identified and their impact on the
namuralness of the area evaluated. Ifan access route meets the road definition, its use and
possible long term need should be desenbad.

I. In order 1o insure & consistent identification of "roads” as opposed to a
vehicle way, the following definition has been adopted:

“The word ‘roadless’ refers to the absence of roads which have been improved and
maintained by mechanical means to insure refatively regular and continuouws use.
A way maintained solely by the passage of vehicle does not constitute a road.”
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This language i from the House of Representatives Committes Repon 94-1163, page 17, dated

May 135, 1976, on what became the FLPMA. b is the only sistement regarding the definition of 2
road in the law or legislative history.

2. The BLM will continue o base the definition of what constitutes a
"road" from the FLPMA's legislative history. The BLM previously adopted and will continue to

us¢ the following sub-definitions of certain words and phrases in the BLM road definition stated
above:

a. "Improved and maintained" - Actions taken
physically by people to keep the road open to vehicle traffic. "Improved ™ does
not necessarily mean formal congruction. "Maintaned” does not necessarily
mean annual maintcnance.

b. "Mechanical means" - Use of hand or power
machinery or tools.

c. "Relatively regular and continuous use” - Vehicular
use which has occurred and will continue to occur on a relatively regular basis.
Examples are: access roads for equipment to maintain a stock water tank or other

established water sources; access roads 10 maimained recreation dtes or facilities:
or access roads 1o mining claims.

3. A route which was established or has been maintained solely by the
passage of vehicles would not be considered a road, even if it is used on a relatively regular and
confinuous basis. Vehicle rovtes constructed by mechanical means but which are no longer
bemg maintained by mechanical methods are not roads. Sole use of hands and feet to move
rocks or dirt without the use of tools or machinery does not meet the definition of "mechanical
means.” Roads peed not be "maintained” on a regular basis but rather "maintained” when road
conditions warrant actions 1o keep it in a usable condition. A dead-end (cherry-stem) road can

form the boundary of an inventory area, and does not by iself disqualify an area from being
considered "roadless”.

B. Analvsis of Wildemness Character. The inventory will evaluate wilderniess
characteristics as discussed in Seation 2(c) of the Wilderness Act of 1964, and incorporated in
the FLPMA, which states:
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“A wildemess, in contrast with those areas where man and his own works dominate the
landscape, is hereby recognized as an area where the earth and its community of life are
untrammeled by man, where man himself is a visitor who does not remain. An area of
wildemess is further defined to mean in this Act an area of undeveloped Federal land
retaining its primeval character and influence, without permanent improvements or
human habitation, which is protected and managed so as 1o preserve its natural conditions
and which (1) generally appears 1o have been affected primarily by the forces of nature,
with the imprint of man's work substantially unnaticeable; (2} has outstanding
oppertunities for solitude or a primitive and unconfined type of recreation; (3} his at least
five thousand acres of land or is of sufficient size as 1o make practicable its preservation
and use in an umimpaired condition; and (4) may also contain ecological, geological, or
other features of scientific, educational, scenic, or historical value.”

i. Size. Determine if the inventory area *. . . has at least 5,000 acres of
land or iz of sufficient size as to make practicable its preservation and use in an unimpaired
condition.” Specifically, the size criteriz will be satisfied for inventory arcas in the following
situations and circumstances:

a. Roadless areas with over 5,000 acres of contiguous public lands.
State or private lands are not included in making this acreage determination.

b. Any roadless island of the public lands of less than 5,000 acres

¢. Roadless arcas of less than 5,000 acres of contiguous public
lands where any one of the fol lowing apply:

(1) They are contiguous with lands which have been
formally determined to have wildemness or potential wilderness values, or

(2} It is demonstrated that the area is clearly and obviously

of sufficient size as to make practicable its preservation and usc in an unimpaired conditions, and
of a size suitable for wildemess management, or

{3} They are contiguous with an area of less than 5,000
acres of other Federal lands administered by an agency with authority to study and preserve
wilderness lands, and the combined total is 5,000 acres or more,
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2. Nawralness.
a. Affscied Primarily by the Forces of Nature. Determine if the

area ”, ., generally appears to have been affected primarily by the forces of nature with the
imprint of man's work substantially unnoticeable."

{1) Te do that, it must be possible to cbserve the arca as
being generolly natural. & must appear 1o have been affected primarily by the forces of nature,
and people’s work must be substantially unnoticeable. It must retain its "primeval characier.™ Tt
should be an area where the earth and its community of life are untrammeled by humans and their
activities. Trammel means anything that impedes or hinders free action.

{2) An area may include some human impacts provided
they are substantially unnoticeable in the area as a whole, Examples of man-made features that
may be substantially unnoticeable in certain cases are: trails, trail signs, bridges, fire towers, fire
breaks, fire presuppression fadlities, pit tilets, fisheries enhancement facilities (such as fish
traps and stream barriers), fire rings, hitching posts, snow gauges, water quantity and quality
measuring devices, research monitoring markers and devices, wildlife enhancement facilities,
radio repeater sites, air quality monitoring devices, fencing, spring developments, and small
Teservoirs.

b. Describing Human Impacts. Human impacts within the review
ares must be described. Only significant impacts that influence the determination of the area's
naturalness should be documenmed. If several minor impacts exist, summarize their cumulative

effect on the area’s degree of naturalness,

(1) There is an important differcnce between an area's
natural integrity and its apparent naturalness. Natural integrity refers 1o the presence or absence
of ecosystems that are relanvely unaffected by human's activities Apparent natumlness refers to
whether or not an area looks natural 1o the average visior who is not familiar with the biological
composition of natural ecosystems versus human-affecied ecosystems in a given area. The
presence or absence of naturalness (1.2, do the works of humans appear 1o be substantially
unnoticeable to the average visator?) is the question the Wildemess Act directs the review 1o
A55C5S.
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{2) Caution should be used in asscssing the effect on
naturalness that relatively minor human impaciscreate. Some human works are accoptable in
designated wilderness; similer impacts in a inventory area should not result in a conclusion that
the area lacks naturalness. An overly pure approsach to assessing naturalness must be avoided.

¢. Quiside Human Impacts. Human impacts outside the inventory
area will not normally be considered in assessing naturalness of a mea. However, if an cutside
impact of major significance exists, it should be noted in the overall inventory arca description
and evaluated for its direct afiects on the inventory area. Human impacts outside the area should
not automatically lead 10 a conclusion that a inventory area lacks wilderness characteristics.

3. Solitude or 3 Primitive and Unconfined Tvpe of Recreation Determine

if the area”. . . has outstanding opportunities for solitude or a primitive and unconfined type of
recreation . . .." The word "or™ in this sentence means that an area only has to possess one or the
other. It does not have to possess outstanding opportunities for both dements, does not need to
have outstanding opportunities on every acre. There must be outstanding opporunities
somewhere in the area. When Inventory areas are contiguous to WSAs, evaluation of
outstanding opportunities should consider and document whether Inventory areas have
outstanding opponunities either on their own, or in combination with adjacent WSAs,

a. Outstanding Oipporunities. The Wildernass Act does not
specify what was intended by "solinude or a primitive and unconfined tvpe of recreation.” In
most cases, the two opportunities could be expected 1o go hand-in-hand. However. the
outstanding opponunity for solitude may be present in an area offering only limited primitive
recreation potential. Also, an area may be so attractive for recreation use that it would be
difficult 10 maintain opportunity for solitude; e.g. around water:

b. Each invenlory area must be assessed on its own meris or in
combination with an adjacent wildemess area or WSA & 10 whether an oustanding opportmity
exists. There must be no comparison among areas. [ is not permissible to use any type of rating
system or scale, whether numernical, alphabatical, or qualitative (j.¢., high-medium-low), in
making the assessment. Good judgment must be used in determining that outstanding
oppertunities either do or do not exise in cach area.
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(1) Dictionaries define “solitude,” "owtstanding,” and
“opportunily,” as follows:

(a) Selitude: The gate of being alone or remote
from others; isolation. A lonely or secluded place,

(b} Quistanding: Standing out among others of its
kind, conspicuous; prominent. Superior to others of its kind; distinguished: excallent.

{¢} Opportunity. A situation or condition favorable
for attainment of a goal,

{2) BLM defines "primitive and unconfined recreation” as
nonmotorized, non-mechanical (except as provided by law), and undevéloped types of recreation
activities,

c. Evaluating Qualities, Using these definitions, specific
procedures for evaluating these qualities are outlined below.

(1) Solitude

(a) Determine whether or not the arca has
outstanding opportunities for solitude. In making this determination, consider factors which
influence solitude only as they affect a person’s opportunity to avoid the sights, sounds, and

evidence of other people in the inventory area, rather than to evaluate opporturity for solitude in
comparison 10 human habitation,

(k) Do not assume that simply because an area or
portion of an area is flat and/or unvegetated, it automatically lacks an owtstanding opportunity
for solitude. Similarly, do not conclude that simply because an area is relatively small, it does
not have an outstanding opportunity for solitude. Consideration must be given to the
interrelationship between size, screcning, configuration, and other factors that influence solinude.
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(e} Factors or elements influencing solitude may
include size, natral screening, and ability of the user to find a secluded spot. It is the
combination of these and similar elements upon which an overall solinude determination will be
made. It may be difficult, for example, 1o avoid the sights and sounds of people in some areas
unless it is relatively large. A small area, however, may provide opportunitics for solirude if, due
to wopography or vegetation, visitors can screen themselves from one another.

(2) Enmitive and Unconfined Recreation.

(a) Determine whether or not the area offers an
outstanding opporunity for a primitive and unconfined type of recreation. In making this
determination, consider those activitics that provide dispersed, undeveloped recreation which do
net require facilities or motorized eguipment.

{b) Some ¢xamples of primitive and unconfined
types of recreation are: hiking, backpacking, fishing, hunting, spelunking, horseback riding,
mountain or rock climb ing, river running, cross-couniry skiing, snowsh oeing, dog sledding,
photography, bird watching, canoeing, kayaking, sailing and sight seeing for botanical,
zoological, ar geological features, or other activities permitted in wilderness

(¢} Anarea may possess outstanding opportunities
for a pnimitive and unconfined type of recreation either through the diversity in the number of
primitive and unconfined recreational activities possible in the inventory area or the outstanding
guality of one opportunity. Other factors to consider

{1) Present visitor use of an area s not
necessary in evaluating this cniterion. The factor o be determined is whether an cutstanding
apportunity is present, regardless of present amount of use.

{ii) The absence of a trail system or
convenient access is not a valid basis for concluding that an owtstanding opportunity for primitive
and unconfined recreation does not exist.

{111} The absence of water in an arca is nota
valid basis for concluding that an outstanding primitive recreation opportunity does no: exist.
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{iv) "Challenge” and “risk” are appropriaiz
for consideration under this ¢riteion. However, their presence i not necessary in order 1o
conclude that an area does gualify under this criterion.

4. Supplemenial Values.

a. Determine if the inventory area contains . . | ecological,
geological, or other features of scientific, educational, scenic. or historical value." The
Wilderness Act stazes a wilderness "may also contain® these values. Supplemental values are not
required for wildemness bur their presence should be documented where they exist.

b. A finding that an area being inventoried lacks any or all of the
supplemental values should not affeet the determination of the existence of wildermness character,

C. Boundary Adjstments. Where substantially noticeable human caused
impacts occur within an inventory area, reviewers should consider the opporunity 10 adjust the
area boundary to exclude the human impacts, Minor human impacts normally will net require a
boundary adjustment, but wher: there are several minor impacts, they should be evaluated asto
their cumulative effect on the apparent naturainess of all or part of the arca, Boundary
adjustments should be made to identify the parts of the area that appear natural and paris that do
not. When boundary adjustments are made, a decision must be made on whether the rémaining
portion of the area is of sufficient size 1o find that it has wilderness characteristics,

I When multiple human impacts are considered to be subsantially
neticeable, caution must be used in relocating the boundary to define the part of the area found
to have wilderness character. Natural portions of a area located between the individual human
imprints should not be automatically excluded.

2. When the boundary of the area found 10 have wilderness character is
adjusted due to human impacts, the boundary should, where possibie, be located on the physical
edge of the "imprint of man”, In this case, the boundary must climinate the "imprint of man”
and as little adjacent land as necessary, The adjusted boundary must not be drawn on a “zone of
influence” around the imprint for these reasons: (1) consistency between inventory teams in
locating this "zane of influence™ would be difficult to achieve, and (2} fature impacts would in
effect be able 1o encroach on a area creating anew "zone of influence.”
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3. Developed rights-of-way (ROW) are treated like other significant
impacts. When a transmission line or other developed ROW is located within a area and the

decision is made to eliminate its impact on naturalness from the remainder of the arca, the
boundaryshould be drawn on the edge of the ROW.

4. As a general rule, the boundary of a area is to be determined based on
evaluation of the human impacts within the area. It should not be further constricted on the

basis of opportunity for solitude or primitive and unconfined recreation. An area @n have
wilderness character even though every acre within the area does not meet the owstanding

Opporunity criterion. In unusual cases it may be appropriste to consider adjusting the boundary
based on the outstanding opportumity criterion; for example:

a. When a narrow finger of roadless land extends outside the bulk
of the area;

b. When land without wilderness characteristics penetrates the
area in such a manner a5 to create narmow fingers of the area (e.g., chernystem roads closely
paralleling each other);

¢. When extensive private inholdings create a very congested and
narrow boundary area.

These situations are expected to rarely occur. Good judgment will be reguired in locating
boundaries under such conditions so as to exclude only the minimum appropriate land.
Boundary adjustments would not be necessary if the land in gquestion possesses an outstanding
opportunity for primitive and unconfined recreation.

D. Possibility of the Area Reuming to a Natwral Condition. An inventory area or
portion of an inventory area in which human imprints are substantially noticeable, but which
otherwise contans wilderness characieristics, may be further considered fordesignation as a
WSA when it is reasonable to expect that human imprints will return or can be retumed to
substantially unnoticcable level either by natural processes or by hand labaor,
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A4 Completion of the Inventory Pmcess. An inventory area found to possess the
requisite wilderness characteristics as defined by the Wilderness Act of 1964 will be further
evaluated through the land use planning process to determine if it showd be designated as a

WSA. Any portion of an inventoried area found to beroaded, unnatuml, or Jacking wilderness
character will not be studied further.

BLA MaNUalL Rel 6122

1020010




H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES

2 Wilderness Study Procedures

21 Introduction Invemtory areas will be evaluated through the land use planning
process, using regulations at 43 CFR 1600, and the BLM 1600 Manual and Handbook series, to
analyze the values, resources, and uses withinthe area. The plinning process will be used o
determine whether these areas should be designated as WS As 1o be managed under the IMP,
BLM Handbook 855(-1. Inventory areas studied under the authority of Section 202 of the
FLPMA, and not designated as W3SAs, will be managed as determined in the plan,

22 Wilderness Studv Process. The wilderness sudy must evaluate wilderness values,
the ability 1o manage the area a5 a WSA, and other resource values and uses. These elements are
then used to determine the most appropriste land use allocations for the affected public lands.

A. Evaluation of Wildemess Values. Consider the extent to which the quality of
an area's mandatory and optional wildemess characteristics contribute to the overall value of an
arca for wildemess purposes.  Section 4(b) of the Wildemess Act of 1964 recognized the hroad
scope of values to be considered in describing wilderness by stating: " . . . wilderness areas shall
be devated 1o the public purposes of recreational, scenic, scientific, educational, conservation,
and historical use" The inventory process determmed the areas which contain wildemess
charactenstics. The process described below will aid in determining and documenting the quality
of these characteristics, and the degree to which these characteristics are present in each area.
These components must be evaluated in determining an arca's value as a WSA,

l. Quality of the Area's Mandaiory Wildemess Characteristics. This
section of the handbook defines each of the wilderness characteristics and outlines the key
elements which mug be addressed in evaluating the area's wildemess values, In the Wildemness
Act of 1964, the Congress defines wilderness and dirccts that each wilderness area be managed to
preserve its wilderness character. Under the definition in Section 2(c) of the Wilderness Act,
certain wildemness characteristics are mandatory, while others are optional. The mandutory
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wilderness characteristics {size, naturalness, and outstanding opporunities for solitude or a
primitive and unconfined type of recreation) are the factars used in the wildemess inventory to
determine which roadless areas have wilderness character. These characteristics may be present
in varying degrees. In cach wilderness study, objective information will be gathered to enable
judgment on the extent to which the quality of the area’s mandatory wilderness characteristics
coniributes to its suitability for designation ag 2 WSA. This section defines cach of these These
elements must be documented and summarized as outlined below,

a. Naralness

(1} "Naturalness" refers 1o the requirement in Section 2{c)
of the Wilderness Act that a wilderness area "generally appears to have been affected primarily
by the forces of nature, with the imprint of man’s work substantially unnoticeable " The language
in the Act makes clear that areas may be designated as wilderness which "generally appear”
natral and which may contain some imprints of human use, so long as those imprints are
"substaniially unnoticeable.” There are areas which have mincr human imprints within their
boundaries which area substantially unnoticeable in the study area. While these imprints may not
have been sufficient to eliminate an area from further wilderncss consideration, they must be
further cvaluated during the study process to determine the extent 1o which their presence affects

thie quality of overall naturalness of the area. Impacts on the overall naturalness of the study area
should be assessed.

(2} Human imprints present in & study arca should be
evaluated both individually and on a cumulative basis. Such imprints should be summarized and
documented according to each of the following:

(a)  General description of the imprins;

(h) Location and size of the areas subject to
imprints;
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{c)  Potential for separating imprinted portions
from the rest of the arca and recommending
the remaindcr for WSA designation; {This
may be considered through the development
of partial WSA alternatives.); and,

{d)  The overall influence of human imprints on
the naturalness of the area.

b. Quistanding Opporrunities for Solitede or Primitive and
Unconfined Recreation. Section 2{c) of the Wilderness Act gates that a wildemess arca must
have ", . . outstanding opportunities for selitude or a primitive and unconfined type of
recreation.” The word "or” in this sentence means that it does not have to possess outstanding
oppartunities for both solitude and primitive recreation; it only has to possess one or the other.
The inventory determined those areas which contain outstanding opportunitics for ather solitude
or primitive and unconfined recreation and those areas which exhibil both characteristics.
Evaluation of the outstanding characteristics should consider adjacent lands that have identifisd
wilderness characteristics such as WSAs and wildemess areas. Generally the cutstanding
opportunities critena should not be the primary factor used to determine if an area should or
should not be designated as 8 WSA. The process described below will aid in determining and
documenting the degree to which these characteristics are present in each area.

(1) Solitude. There arc cortain intrinsic features of an area
which can be assessed objectively with respect 1o an ared’s outstanding opportunities for solitude
The features of the area to be considered in evaluating its outstanding opportunities for solitude
ane!

(a) Size and configuration;

{b) Topographic screening;

(e} Wegetative screening;

(d} Ability of user to find a secluded spot; and

{¢) Presence of cutside sights and sounds.
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During the wildemness study, sights and sounds of human activities and works owside the
boundaries of the Inventory arca may be documented when assessing the quality of an area's
opportunities for solitude or primitive recreation, Congressional guidance on this issue in House
and Senate repons on the Endangered American Wilderness Act of 1978 has cautioned Foderal
agencies an the consideration of outside sights and sounds in wilderness studies. For example, in

the case of the Sandia Mountain Wildemess in New Mexico, the House Report (No, 95-540),
stated;

“The "sights and sounds” of nearby Albuquerque, formerly considered a bar to
wilderness designation by the Forest Service, should, on the contrary, heighten the
public’s awareness and appreciation of the area's outstanding wildemess values.”

(2) Enmitive and Unconfined Recreation. “A primitive
and unconfined type of recreation” refers to those activities that provide dispersed, undeveloped
recreation which do not require facilities or motorized equipment. Areas determined in the
inventory W possess outstanding opportunities for this type of recreation contain either a
diversity of possible activities or one activity of outstanding quality. The evaluation of this
characteristic should be based on an analysis of the intrinsic features of the area which make
printitive recreation experience possible, and on the quality and diversity of te arca's specific
primitive recTeation opportunitics,

] a's Optional Wi § Characteq)
(Supplemental Values). Section 2(c) of the Wilderness Act states that o wilderness area " ., may
also contain ecological, geological, or other features of scientific, educational, scenic or historical
value” These optional wildemess characteristics are considered “supplemental” during a
wilderness inventory, because the Wildemess Act does not require them. During wilderness
studes, these features are not mandatory for an ares to be designated as a WSA. However, as
pan of the wildemess study process, these characteristics should be thoroughly considered when
assessing an arca's overall value as a WSA. For example, the presence of special wildlife values
or a special genlogical feature may provide additional reasons for recommending an aren as a

W3A. Consider if the protection afforded a WSA would provide additional protection of these
special features,

B. Evaluation of Mamgeability. The Inventory area must be capable of being
effectively managed as a WSA to preserve its wildemness character,
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|. Gengral, The area must be capable of being managed o preserve its
wildemness character, both 10 maintain the quality of its wilderness characterstics and to ensure
continuation of its uses and multiple resource benefits, Evaluate the following factors to insure
that those areas recommended for WSA designation can be managed in a manner which enables
the entire area to retain it present wildemess character,

a. The provisiens of BLM's IMP handbook must be considered to
determine if the area can be managed as a WSA, The Handbook describes in detail how the
BLM will manage public lands designated as WSAs.

b. Consider the basic thrust of interim wildemess management
appropriale 1o the Inventory areain view of the expecied uses and activities in the area. For
instance, part of the area might be managed with emphasis on protecting undisturbed wildlife
habitat, while another pant might be managed with emphasis on primitive camping use.

Attention should be given to means for protecting wilderness characteristics (including
supplemental values) and for dealing with specific management problems anticipated as a result
of other uses withn the area or other conflicting uses outside of the area. The phrase "effectively

managed” means that an area can be managed to maintain the wildemness characteristics that
qualified the areas as inventory areas.

¢. BLM must be reasonably certain that the mventory area could
be managed a< 2 WSA over the long run, based on present knowledge of the rsources, on-going
uses, and privaie rights in the area.  [fthe allowed uses. including the exercise of valid existing
rights, are expected to cause a substantially noticeable impact even after any reclamation is

applied, then the BLM should reasonably conclude that the affected portion cannot be managed
asa W3iA,

2. Land Status. Document the land status of the inventory area.
Subsurface rights in an inventory area may be owned by a pany other than the Federal
Govemnment, thus imiting BLM's ability to preserve wildemess character on the surface.

3. Acgess to State or Private [nholdings. In addressing manageability,
assess the potential impact of providing access 10 non-Federal inholdings subject to valid existing

rights,
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4. Usc of Buffer Zongs. The fact that non-wilderness activilies or uses
can be seen or heard from areas within the inventory aea shall not be considered when
analyzing an area’s manageability as a WSA_

C. Other Resource Values and Uses. Consider both the extent to which other

resource values and uses of the arca would be forgone or adversely affected as well as the
benefits that may accrue to other multiple resource values and uses as a result of designating the
area asa W3A, Any Environmental Impact Statement on a plan considering the establishment
of WSAs should identify a range of aliernatives allocating combinations of all or pan or none of
the inventory arca(s) as a WSA. If the preferred altemative proposed in the plan recommends the
area as 8 W3A, the BLM should identify the probable effects, both posiuve and negative, on

other resource values and uses present in the area which could result from the area being
managed as a WSA.

A WSA recommendition must reflect a thorough consideration of any 1dentified or potential
encrgy and mineral resource values present in the area. The other resource values and uses to be
addressed in this regard include timber, ights-of-way, water developmenis, rangeiand, range
improvements, recreation, wildlife, and all other forms of resource use practiced on the public
lands. The extent to which a WSA designation may cause adverse impacts on a particular
resource use will vary from area (o area, depending on a number of factors, including:

(1} The degree to which the other resource or use is present in the area;

(2}  The potential for funther development of the other resource in the arca;

(3} The degree to which the other resource or use is present on other public and
private lands outside the study area;

[4) Local or regional economic dependence on the resource in the arca; and

{5}  The degree 1o which use or development of the resource is compatible with or
conflicts with management of the area asa WSA,

In contrast to any adverse impacts on other rsource uses, the ¢xtent 1o which WSA designation
may causc multiple resource benefits should ako be documented, The report of the House
Interior and Insular Affirs Committes on FLPMA (House Report 94-1163) staes:
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“Emphasis should be on multiple natural values of roadless areas ag pant of an
overall multiple use framework for 2 gencral arca rather than primarily
recreational uses. Im addition to the public receational use values, interim
protection of the area as a W5A and possible future designation as wildemness
should augment multiple use management of adjaceat or nearby lands in
protecting waicrshed and water yield, wildlife habitat preservation, preserving
natural plant communities and similar natural values.”

The same emphasis on multiple resource values of wilderness appeared in the Endangered
American Wildemess Aci of 1978, which explicatly recognized watershed presenvation and
wildlife habitat protection as chjectives. The Act states in general that in addition to its value as
a seting for pnmitive recreation or selitude, wilderness can also provide a range of benefits to
other multiple resource values and uses which are of significance to the Amencan people. These
multiple resource benefits may include protection of watersheds, waser vield, and water quality;
protection of wildlife habitat; preservation of natural plant communities; preservation of eultural
and archacological resources; and protection of scenic quality and other natural values.

The extent 1o which the Inventory area under study can provide such benefits will contribute to
its value as a W5A. The following are the primary categonies of rezource uges (other than
wilderness values) which could benefit from WSA designation. These should be addressed in
terms of both on-site benefits (those occurring within the study area) and off-s1c benefits (those
occurring outside the study area) which could be ensumd through WSA designation:

(I} Multiple resource values and uses which alrcady exist in the area whose continued
viability could be better ensured through the protective sutus of WSA designation, such as
wildlife habitat and archeclogical sites.

{2) Multiple resource values and uses which do not exist in the area now, but which
could occur in the future as a result of the protective status of a WSA designation and natural
ccological processes being allowed to function unimpeded. Examples include the refum of
wildlife and fish species formerly found in the area, or an improvement in water quality as a
result of WSA protection.

(¥} Specific benefits likely to accrue to off-site areas not within the boundaries of the
sudy area. Consider such benefits as protection of watersheds, water yield and water quality;
and preservation of visual resources within the area as seen from outside the study area boundary.
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23 The Decision Making Process

A Integrating Wilderess Information into the Planning Process. Section .22,
above, provides guidance on ¢valuating the quality and extent of an area’s wildemess values,
determining the ability of an area to be managed as a WSA, and on considering the other
resource values and uses present in the area, This information should be used in the land use
planning process to make the appropriate land use allocations. The information should be
integrated into the planning process to decument the rationale for the WSA recommendations, to
usure that wildemess values are heing adequately addressed in an environmental analysis, and 1o
address impacts on other resource values and uses if an area is designated as a WSA, The
mformation should alse be used in the environmental analysis to address impacts on wildemess

and ather multiple resource values il a inventory arca or part of an inventory area is not
designated as a WSA.

B. WSA Boundanics. The WSA boundarics are determined after evaluating all
the wilderness characteristics, supplemental values, other resource uses and benefits, and
manageability of the ares under study. Appandix E provides guidance on how to delincate WSA
boundaries. Where appropriate, the planning document should identify inholdings that should be
acquired, In addition the plan should identify the inholdings to be designated as part of the WSA
when acquisitions are completed.

C. Einal Plon and Environmental Apalysis. Final land use plans are approved by
the State Director. Arcas designated as WSAs in the Record of Decision on the plan become
W3As managed under the IMP unil such time as the Congress makes a decision on these arcas
or the management plan 1s amended te modify or remove the WSA designation. Ther is no
requirement to send wildermess designation recommendations forward 1o the Congress for WS5As
established under the provisions of the Handbook.

L. Final WSA Map, A WSA map representing the planning decision must be
prepared and included in the WSA permanent documentation file for each WSA designated
through the planning process. Appendix E provides guidance on preparation of WSA maps.
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Gilossary of Terms

Terms used in this handbook are defined as follows:
.h..

areas of eritical environmental concern (ACEC): areas within the public lands where special
management attention 15 required {when such areas are developed or used or when: no
development is required) to protect and prevent imreparable damage o important historic,
cultural, or scenic values, fish and wildlife resources, or other natural systems or
processes, of to protect life and safery from natural hazards.

A

contiguous: lands or legal subdivisions having a common boundary; lands having only a
COMMON coMmer are not contiguous.

L=

land use plan: a set of decisions that establish management dircction for land within an
administrative area, as prescribed under the planning provisions of the FLPMA. They are
an assimilation of lind us2 plan level decisions developed through the planning process at
43 CFR 1500, regardless of the scale at which the decisions were developed

<N-

MNational Landscape Conservation System: A system of Congressional, Presidential, or other
designated areas managed by the BLM, the components of which include National
Monuments, National Conservation Aress, Wilderness Areas, Wildemess Study Areas,
Wild and Scenie Rivers, Mational Higorie Teails, Nafonal Scenic Trails, the Califormia
Desert Conservation Arca, and the Headwaters Forest Reserve.

-0

eutstanding: 1. Standing out among others of its kind; conspicuous; prominent; 2. superior to
others of its kind; distinguished; excdlent.
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-p-

primitive and unconfined recreation: non-moorized, non-mechanized {except as provided by

law), and undeveloped types of recreational activities. Bicycles are considered
mechanical transport,

public lands: any land and interest in land owned by the United States within the several States
and administered by the Secretary of the Interior through the Bureau of Land
Management, without regard to how the United States acquired ownership, except:
<= lands located on the Quter Continental Shelf:
-= lands held in trust for the benefit of Indians, Aleuts, and Eskimaos: and

-- lands where the United States retains the mineral estate bus the surface is
private.

B-

roadless: refers to the absence of roads which have been improved and maintained by
mechanical means to insure relatively regular md continuous use. A way maintained
solely by the passage of vehicles does not constitute a road.

5.

solitude: 1. the state of being alone or remote from others; isolation; 2. a lonely or secluded
place.

W-
wilderness: the definition contained in Section 2(¢) of the Wilderness Aet of 1964 (78 Stat. 891).

Wilderness Study Area (WSA): & designation made through the land usc plarning process of a

readiess area found 10 have wildermess characteristics as described in Section 2(c) ofthe
Wilderness Act of 1964,
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APPENDIX A

PERMANENT DOCUMENTATION FILE

The file should include the following:

Inventory Area Evaluation: (Appendix B).

2, Road Inventory: Copy of reference to road inventory or copy of Road / Way Analysis.
{Appendix C).

3 Photo Log. {Appendix D).

4. Photographs.

5. Inventory Maps. Maps used in conducting and documenting findings of wilderness
inventories. Maps depict the inventory area name, number, boundary, photo points, and
areas having wildemness charzcteristics. USGS 7.5 minute series topographic base maps
are recommended.

i, Miscellaneous. Include additional notes, forms, maps, documents,

7. Final W5A Map. Include a WS5A map prepared on 7.5 minute series USGS base maps,
This map will represent the WSA boundary as established through the planning process.
Appendix E provides additional guidance on preparation of this map.

BLAM MANUAL Rel 6127

1AW L



THIS PAGE INTENTIONALLY LEFT BLANK




Appendix B, Page |
H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES

APPENDIX B

INVENTORY AREA EVALUATION

NAME & NO.

1. DESCRIPTION: (Include acreage, land ownership, location, topography, vegetation and
summary of major human uses/activities)
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H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES

INVNENTORY AREA EVALUATION (cont.)

NAME & NO.

il WILDERNESS CHARACTER ANALYSIS:
Analyze in a concise nammative the following essential wildemess characteristics.
A. SILE

Approximate Acres:

Inventory area
Subuni(s)

TOTAL

Contiguous WSA (or other lands with wildemess chatacter)

MNarrative;

Summary: 1. Does the area have at least 5,000 acres of contiguous land or is it of sufTicient
size o make practicable its preservation and use in an unimpaired condition?

YES NO__
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INVENTORY AREA EVALUATION (cont.)

NAME & NO.

B. NATURALNESS

Marrative:

summary: Does the area generally appear to have been affected primanly by the forces of
nabure, with the imprint of people's work substantially unnoticeable?

YES__ NO
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H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES
INVENTORY AREA EVALUATION (cont.)

NAME & NO.,

C. OUTSTANDING OPPORTUNITY FOR SOLITUDE OR PRIMITIVE AND
UNCONFINED RECREATION

1. SOLITUDE

MNamatjve:

Summary: Does the area have outstanding oppormnities for solitude?
YES NO
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H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES

INVENTORY AREA EVALUATION (cont.)

NAME & NO.

2. PRIMITIVE AND UNCONFINED RECREATION

Marrative:

Summary: Does the area have oulstanding opportunities for a primitive and unconfined tvpe of
recreation?

YE3 NO
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H-6310-1-WILDERNESS INVENTORY AND STUDY PROCEDURES
INVENTORY AREA EVALUATION (cont.)

NAME & NO.

D. SUPPLEMENTAL VALUES

Marrative:

Summary: Does the area contain ecological, geological, or other features of scientific,
educational, scenic, or historical value?

YES NO
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INVENTORY AREA EVALUATION (cont.)

NAME & NO.,

II. SUMMARY:

Results of wildemess character analysis:

1 Does the area meet any of the size requirements? Y5 __no

2. Does the area appear 1o be natumal? _Yyes __no
3 Does the area offer outstanding opportunities for solitude

or a primitive and unconfined type of recreation? _¥es __no
4, Does the area have supplemental values? _¥es __no

[V, CONCLUSION:
Check one:

—  The area or a portion of the area has wilderness character,

—  The area does not have wilderness character,

v, PREPARED BY:

Title: Date:

Vl. APPROVED BY:

Title: Date:
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AFPENDIX C

ROAD /WAY ANALYSIS

Inveniory area: ROAD __ WaY
Mame MNo.
EVALUATOR(s): DATE:
L. LOCATION: TOPO QUAD NAME: N LENGTH:
(Miles)
T. R. SEC(s)
II. FUNCTION:
Arerial____ Connector____ Stub/spur___ Other
Comments:
HI. CONSTRUCTION / IMPROVEMENTS: Yes No
Bladed__ Graveled__ Culvens___  Surfaced_  Other
Comments:
BLM MANUAL Rel. 6 172
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ROAD /WAY ANALYSIS (Cont.)

IV. MAINTENANCE: Yes No
Hand tools Machine___
Comments:

V. PURPOSE: Stock tank___  Spring___  Reservoir__ Ranch Farm___

House__ Mining  Hunting = Camping Fence__ Telephone_

Transmission line___  Other
Comments:
VIL. EVIDENCE OF USE: Vehicles_ Vehicle Tracks Other
Commentls:
Vill. REGULAR AND CONTINLUOUS USE: Yes No___
Comments:
IX. CONCLUSION ROAD____ WAY __
BLA] MANUAL Bel 122
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Appendix D

PHOTO LOG

Photographer{s) Inventory arca Name & No.
Eoll Ma:

e Fraine Cafera GPEALTM
SeCiicn oy 11 1 Derecoan mﬂlﬁ Logatian 12&3“& .
|

i

Wb SR | =d | B | | Ea | fad

11
12
13
14
15
6

17 —l
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Drane Frumes

Secnioa Ko

Camers
Drirecuien

PHOTO LOG (Cont.)

Dencripton

GESATTM
Laszaracs

Towrahip

Range

18

19

20

21

22

23

24

26

27

28

29

3l

2

33

34

35
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APPENDIX E

WSA BOUNDARY DELINEATION GUIDELINES AND MAP
STANDARDS

A. Boundary Selection

in addition to considering the maximum protection of ecosystems, it is helpful 10 delineate
boundaries by methods that make possible easy identification on the ground. In cases where itis

necessary to mark the boundary for enforcement purposes — it will be clearer to the public and
save money if done on the basis of physical feanures.

The W3A boundary should be located by using one or more of the folowing features, listed in
descending order of desirability:

|. Semi-permanent manmade features which can be located on the ground and on the
map. Examples are: roads; power lines; pipelines.

2. Surveved or legally deermined lings. Examples are: lownship and section lines;
section subdivision lines; already surveyved metes and bounds property lines; boundaries of
geopolitical units or other agencies.

3. Natural features which can be located on the ground and on the map. Examples are:
sharp, well-defined ridges; mountain peaks; streams; lake shore,

4, Point 1o point - a straight line from one locatable point o another.

5. Meies and bounds - a series of bearings and distances between locatable points.
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WSA BOUNDARY DELINEATION GUIDELINES AND MAP
STANDARDS (Cont.)

B. Comments on Specific Applications

1. Paralle]l or setback lipes - may be drawn parallel with boundary roads. When setback
parallel lines are used, their starting and ending peints should
be locatable on the ground and on the map.

2. Water boundaries - should be placed on the map with a notation to show intent of
location. Only two lines are fegally acceptable:

a. The thread (centerling).

b. Either bank along the mean high water line.

3. Metes and bounds - segments of boundaries should be limited to those portions which
are impossible or difficult to locate by more definite means. This is also true for peints or lines
located by reference 1o plane coordinate systems or parzllels of latitude and meridians of
longitude. When simations occur whire a line must be dmwn eross-country with no topographic
control, try 1o limit the length of such lines as much as possible and locate both ends of such lines
to & locatable point, Advanced survey technology makes these types of boundaries easier and
cheaper to locate than in the past, but specialized equipment will be necessary,

C. Map Swandards

All Inventory ereas should be identified on 7.5 minute USGS opographic quadrangle maps as
part of a documentation file maintained in the appropriate field office. This map should be
prepared as part of the inventory process, and should be the basis for maps developed in the draft
environmental impact stazement or plan amendment environmental assessment (DEISEA),
These maps should be available during the public comment period on the draft plan for public
inspection upon request. Different boundaries for acreage in other altematives considered in the
DEIS/EA (if sny) should also be clearly shown on overlays, or on duplicate maps.
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WSA BOUNDARY DELINEATION GUIDELINES AND MAP

STANDARDS (Cont.)

A final W3A map representing the preferred alternative should be prepared at the same scale as
the Inventory area maps as part of the final plan/EIS. Once the plan is final and the record of

decision is signed, the WSA map will become part of the permanent documentation file for the
affected WSA. (If more than one WSA is covered on the same working map, a aoss-reference

sheet will be placed in the appropnate files.) Final maps used to show the final WSA
boundaries should, as a minimum;

l.

Be topographic maps of Base Series 1:24000 (7% minue quads). Boundary line
mtent usually cannot be conveyed clearly on less detailed maps.

Explain the intent of boundary locations with notations where necessary (such as,
" 100 feet sethack from road centerline™).

Show proposed boundary line with narrow, black-inked lines. The boundary lines
should be fully legible and clearly delineated while not obscuring important
topagraphic information displayed on the base map.

Show proposed or designated National Trails, Wild and Scenic Rivers, and other
components of the National Landscape Conservation System (if any are within or
adjacent to the proposed wilderness).

Include the following in the legend:

Name of Wildemess Study Area

Date of preparation

WName of person who prepared map

Key identifying graphic symbols or colors added to base map, including:

i. Proposed boundary
ii. Nonfederal ownership (differentiate between split estate, state, private,

B oom

and other ownership)

6. Be compatible with Bureau standards for digital spatial data and applicable
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Subjeck: 2001-01-18 Executive Order

on Tralls for Emerica in the 21st

Cencury

Happy Friday to you alli gome good good news| Yesterday., the Fregidenc
signed an Executive Order for Trails- attached below. We- my trails
counterparts in NP5, USFS and FHHA had been working on cthis with DDT for
the last few months. Wednesday, we had the rare opportunicy to attend the
Lewie and Clark Trail event/Monuments annscupcement event at the
Whitehouse- and were thinking that it would have been annsunced then.

When it wasn't, we thought that was the end. Perhaps it's betther this
way- there wera concerns that it could be a point of controversy- when it
really shouldn't be. The order is nothing particularly new, but it will
give some of tha elements of the BLM trails program and: interagspoy
effcrte along our trails the recognition ‘and support that chey need, -y
hope is that support for trails will continue £o arow in the nexc
administration- and that the trails community at large will continus to
embrace the notion that our collective strength is through sur coopsratics
on commen goals and needs, That has certainly been evidenced throuoh the
Bl¥'s development of the Natisnal Tralls Training Partnership- whers pow &
faderal agencies and 13 trail organizations- acrose the spectrum of trail
visitors- are joining together under ons umhralls to support training
effcrts boch insids and outslde government, Please pass on the news and
hawve a great weskend! (I sure will) -Dab

ssses Forwarded by Dab Sale/CRSOSCA/BLM/DOI on D1/19/01 0%:33 AM =----
Laurie Sedlmaye
01718/01 05:45 AM

T JaEf Jarvisg/RWOSRLM/COIIRIM,
Elaine Marquis-Brong/WO/BLM/DOI&SBLM, Dab
Salc/CASC/CA/BLM/DOTERLM

GG

Subject: 200i1-01-18 Executive Order
on Trails for America in the 21sac

Century
F¥I
mrrsmsrar e e e - =~ Fnrwarded by Laurle Sedlmayr/WO/BLM/DOT on

01/15/2001 01:00 PM s=rresrsaneerrsrracssannnna
Ta: Public-Distributicnd@pub.pub.whicehcuse . gov
o] =i

Subject: 2001-0%-18 Executive Order on Tralles for America in the 2iss
Century

THE WHITE EOUSE

Qffice of the Fress Secretary

For Immediate Felease January 18, 2001

EXECUTIVE ORDER




TRAILE FPOF AMERICA IN THE 2lst CENTURY

By the autkority vested in ®& ap President by the Consticution and
the laws of the United States of Ameries, and in furtherance of purpocses
of the National Trails System Act of 19668, as amended (1§ U.5.c,
1241-1351), the Transporraticn Equity Act for the 21st Century (Public
Law 105-178), and other pertinent statutes, and te achiava the common
goal of better establishing and operating America's na=iocnal syatem of
tyaile, it is hereby ordered as follows:

Secticn 1. Federal Agency Duties. Federal agenciss will, to che
exitent permitted by law and where practicable -- apd in cooperation with
Tribes, States, local governments, and interested citizen groups --
protect, connect, premote, and asgist trails of all types throughout the
United States. This will be accomplished by:

{a} Providing trail opportunities of all types, with mifnispum
adverse Impacts and maximum benefits for natural, eultural, and
community resources;

ib) Protecting the trail corridors sssociated with national Scenic
trails and the high prierity potential sites and segments of national
historic traila ro the degress nesessary to ensure that the values for
which each ctrail was established remain intact;

ic) Cocrdinating maps and data for the components of the national
trails system and Milleanium Trails network te ansure that theéss trails
are connected into a naticnal system and that they benefir from
appropriate national pregrams;

(d} Prometing and registering National Pecreation Trails, as
authorized in the National Trails System Act, by incorporating where
poegible the commitments and partners active with Millennium Trails;

{e] Participating in a Mational Trails Day the firas Saturday of
June each year, coordinating Federal events with the National Trails
Day's sponsoring organization, the American Hiking Society;

[£) Familiarizing Federal agencies that are active in tourism and
travel with the components of a nacicral system of trails and the
Millennium Trails network and including information about chem in
Federal promoticnal and outreach programs;

tg] Fostering volunteer programs and opportunities =o engage
volunteers in all aspects of crail planning, development, maintenanse,
management, and education as outlined in 16 U.8.C. 1250:

(h} Encouragirg participation of qualified youth conservacion or
service corpe, as cutlired im 41 U.5.0, 12572 and 42 U.5.0. 12886, to
perform construction and maintenance of trails and trail-telated
projects, as encouraged in sections 1108(g) and 1112(e) of the
Transportacion Eguity Act for the 21s® Century, and also in trail
planning protection, operaticns, And educatiss;

{1} Promoting tralls for safe cransportaticn and recreation wirhis
communicies;

(1} Providing and prometing a wide variety of trall oppertunities
and expariences for pecple of all ages and abilities;

{k] Providing histerical interpretation of trails and trail sites



and enhancing cultural and heritage tourism through epecial events,
artworks, and programs; and

(1] Previding training and information services to provide
high-guality infarsation and training opportunities te Pederal
employees, Tribal, State, and local goverament agencies, and che other
Erail parcners.

Sec. 2, The Federal Interagency Council em Trails The Federal
Interagency Council on Trails (Council), first established by agressent
between the Segretaries of Agriculture and the Interier in 1969, is
hereby recognized as a long-sctanding interagency working group. Its
core members represent the Department of the Interior's Bureau of Land
of Management and National Park Service, the Department of Agriculture's
Forest Service, and the Department of Traneportation's Pederal Highway
Administration. Other Federal agenciee, such as those representing
cultural and heritage interests, are welcome ta join this council.
Leadership of the Council may rotate among its members as decided among
themselves ac the start of each fiscal year., The Council's mission i
to coordinate information and program decigsions, as well as paliey
recommendations, among all appropriate Federal agencies (in consultation

with appropriate nonprofit organizations) to foster the development of
America‘'s traile through the following means:

[a} Enhancing federally designated trails of all types [e.g..
scenic, historic, recreatice, and Millennium) and workimg te intecrate
these trails inco a fully connected naticnal system;

{b) Coerdinating mapping, sigrs and markers. historical and
cultural interpretations, publie {nformaticn, training, and developing
plans and recommendations for & national Ecails regiscry and databage;

(el Ensuring that trail issues are integrated in Federal agency
programs and that technolagy transfer and education programs are
coordinated at the natienal level; and

{d) Developing a memorandum of underatanding among the agencies to
encourage long-term {nteragency coordination and cooperation to further

the apirir and intent of the Mational Trails System Acc and related
programs.

Sec. 3. Issue Resclution and Handbook for Federal Adminlstrators
of the Naticnal Trails Systesm. Federal agencies shall together develop
& process for resolving interageacy issues concerning trails. 1In
agdition, reflecting the authoriries of the Naricaal Traile System Act,
participating agencies shall coordinate preparation of (and vpdaces for)
an cperating handbook for Federal administrators of the National Trails
dystem and others involved im creating a naticnal system of traile. The
handbock shall reflect each agencies' governing policles and provida
guidance to each agencies' field scaff and partners about the roles and
respensikilities neesded to make cach trail In the national systen Eully
cperational.

Sec. 4. Observance of Existing Laws, MNothing in this Executive
Order shall be construed to override existing laws, including thase that
protect the lands, waters, wildllife habitats, wilderness areas, and
cultural values of this Wation.

Sec. 5. Judicial Review. This order ls intended only to improve
the internal management of the executive branch. It does not create any
right or benefit, substantive or procedural, esnforceable in law or
equity by any party against the Unived States, its agencies, its
officers or employess, or any other parssn.



WILLIAM J. CLINTOM

THE WHITE HOUsE,
January 18, 2001.
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Millennium Trails - Program Overview Pige 1 o2

Program Overview

To engage all Americans in marking the new millennum in ways thal would leave a lasting legacy,
President Clinton and First Lady Hillary Rodham Clinton created the White House Millennium
Council 1o arganize 8 number of national millennium projects. The millannium prosects spurred by
this effort were guided by the unifying theme to "Honer the Past . Imagine the Fulwe "

Millennium Trads was a parinership batween the While House Milennium Council, LS. Depariment
of Transportation and Rads-6-Trails Congervancy in cooperation with other agancies and
organizations. As ona of he nationad millennium projects, Millernium Trails recognized, promoled
and supported trails as a means 1o presenrve open spaces, interpret history and culture and enhance
recrealion and tourism. Under this initiative, mere than 2,000 trails scross America wera be
recegnized, enhanced or bulll. These included hiking irails, bicycle paths, gresnways and scenc
byways through rural and urban landscapes and cullural and hertage irais that preserve and
commemorale major evenls i our nation's history,

Millennium Trails - The Next Phase
January 31, 2001

As we enter the year 2001, Millennium Trails continues to move forward At this time, we want to
inferm you that the original program services (supported with furding from the Uniled States
Depariment of Transportation and the American Exprass Company) hava been completed, While
the mission of the program has been achievea, it is inspiring 1o see a variety of naw efforts continue
ta grow. We have clearly helped mowve the traiis movament Tarward ane heipad make tralls an
important part of Amerca's legacy in the new millennium, Although current plans do not includa a
continued central office for Millennium Trails, please note e feilowing mitiatives which will caniinue
wiorking lowards connecting our herilage, culture and commun ties:

1. Presidential Library and Archives: This website will Be maintained anling in archival form by
the new Clinton Presidential Library, and the Litirary has been pravided with the project
archives so they can be included in the permanent collection,

2, Millennium Traids Book: In Spring. 2001 a book entitied “Millenrium Trade- Pathways for tha
21st Century will be released by Author Kathlesn Cardes and Sagamore Prass. A portion of
he proceeds from the book will support Mational Tralls Day.

3. Ar on Millennivm Tralls: The National Endowment of the Ans and the Natignal Assembly of
State Arts Agencies continue to Bgvance the NEA funded peoject Ip eraate works of art on
each of the Millennium Legacy Trails.

4. New Interagency Trais Council: on January 18, 2001, President Clinton signed an Execuliva
Order entlitled, "Trails For Amarica in The 21st Century " The arder called for the
establishment of a Federal Interagency Trails Council andg encouraged cooperative efforls to
centinue creating a national system of trais. Following this acton, an M.O.U. was signed by
key federal agencies on January 18, 2001 1o enhanca the managament of the Malional Trails
Systemn

5. National Recreational Tradis Program: the NRT program has been re-launched by the
Depariment of the Interior and U5 Forest Servica in cooparation with Amarican Trals and
ather pariners, This efforl will conlinue the legacy of Milennium Trails by providing an
ongaing program for recognition of local trails at the national leval

Cn behalf of all of our pariners, thank you 1o everyone who heiped make Millennium Trais &
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Millennium Trails - Program Overview Page 2012

success, and lo the countiess volurieers and lsaders who continue bo connect Amasica with trells;

Jofit DHsan, Dirgcier
Killennism Trails
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Millenmium Trails - Nutional Milleanium Trails Page | of 2

NATIONAL MILLENNIUM TRAILS
Visionary trails which refiect defining aspects of America’s histary and culiure,

As the first phase of Millennam Trails, 16 National Milennium Trais were designated after an
objective review of more than 58 nominations from public agencies, trai-managing arganizations, and
trail volunteer groups. First Lady Hillary Rodham Clinton and U S, Transportation Secratary Rodney
Stater announced the names of the 16 trails on June 26, 1888, during Rais-to-Trads Conservancy's
Second intermational Trails and Greenways Canference.

The 16 Nationa! Millennium Trads are visionary rads that refles defining aspocts Amariea's hi

and culture, These selected Iralis are a celebration of America’s rich nistory, as well as fs bright fulure
in the next millennium, Each of the sixtesn Mational Milleanium Traile is a symbol of the greal diversity,
complexity and grandeur of our enlire nation's trails in the 2151 century,

in the praface lo her announcement of the National Millannium Trails, First Lady Hillary Rodham
Clinton noted the importance of thase landmark ads. “Through the Millennium Trails project, we are
builging and maintaining trails that tell the story of our nalion’s past and will help to ereate g positive
vision for our future. The 16 Mational Mitlennium Trails that Secretary Siater designated today are i
vigionary projects that define us as Americans.”

= National Millennium Trails
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Tna foliowing i5 2 list of the 16 Nafional Millernium Trails.

The North Country National Scenic Trail
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Millennium Trails - National Millennism Trails Page 2 ol 2

The Unicol Turnpike

American Discovery Trail
Appatachian Natignal Scenic Trail
Civil War Diseavery Trad
Halleid-MeCoy Recreation Arga
Iditarod Mational Histric Trai

Ca Maring Trai
The East Coast Gregnway
The Freedom Trail
The Great Western Trai
The International Exprass
[he.Juan Bautista de Anza Mational Historic Trai

The Lews And Clark National Historic Trail
Tha Mississippi River Trail
The Ungerground Railroad
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MILLENNIUM LEGACY TRAILS

Trafis which represent the spirit of the nation’s siates and temilories

The Millennium Legacy Trails were selected from nominations by the Governars of the states and
lerrilories because they refect the essence and spirlt of our nation's states and territorias.
Millennium Legacy Trails are representafive of the diversily of tralls, ral-irails and greemwvays,
historic tralls, cultural itineraries, recreation paths, waterways, allernative iransportation corrdors
and many other types of Irails, As First Lady Hillary Rodham Glinton said when she announced

these trails,” Each of ihem slitch 2 design in our landscape and together help 1o create a picture of
Amarica *

First Lady Hillary Rodham Clinton formally anncunced the Millennium Legacy Tralls on October 21,

Millennium Legacy Trails
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The faliowing s a list of the 51 MiSennium Legacy Trads,

Alabama: Pinhotl National Recreation Trail
Alaska; Chilkeol Trail

Arrona; Ar Trail

Arkansas: Tral of Tears Roules

California: Calfornia Coastal Trail
Colorado: America the Beauliful Trgi
Conneclicut: Conneclicyt Impressionist Al Trall
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Millennium Trails -- Millennium Leuacy Trails Page 2 of 3

District of Columbia: Matropolitan Branch Trail
; ide hational Scenic Trail

Georgia: Cogslal Georgia Greenway

Hawair The Hana Highway

idahg: North |dahg Centennial Trail

Hinges: 1&M Cangl Trad

Inctigng: Monon Rail-Trad Cosridor

lowa: Americen Discg very Traill lowa Roule

Han anopali Park Bulti Trails

Kentucky: Ping Mouniain Trad
Lovigigna: The Tammany Trace
Maing: Acadia National Park Trad
Maryiand: BW| TrailBattmore & Annapolis Traill Colonial Annaoolis Mariti Trail
Massachysetis: Norwoituck Network
Michigan: Soulheast Michigan Gresnways Trad
Minnesota: Willard Munger Siale Trail
hMississiopi: Missigsippi Delia Blyas Trail
Missowr: The Kaly Trail

: Routa awatha Tr
Nebraska: The Cowboy Recreation and Nature Trad

da: Tah m Trall

New Hampshire: Franconia Noteh State Fark Recraalion Trad
arsay: Hi nds Trai

New Mexjco. El Caming Real da Tierra Adentro (The Roval Road of the Inferior)

North Carglica: Blue Ridge Heritage Trai

Marth Dakola; B: isscur Vallay Trai

Qhig; The Buckeye Trail

Okiahoma: Standing Bear Mative American Memoria! Bark & Trail
1, Hisigri a River H Biate Trail

Panngylvania: Pittsburgh 1o Harrisburg Gresnway

Rnoda fsland. Rhode |sland Statewide Gresenway Sysiem

South Carclina: The Palmeito Trai

South Dakota: George S. Mickelson Trail

Tennessee; Cumberand Trail State Park

Litah: Bannewville Shoreling Trail

Varmonl: Lok lamn Bi

Virginia: New River Trail State Park

himghon: Jahn W, naar Trail

Wes! Virginia: Greenbrier River Tral

Wigconsin: Hank Aaran Stale Trail

Wyoming: Wyoming Continantal Divide Snowmobile Trail

Pugrte Rico: The Rio Camuy Cave Park
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COMMUNITY MILLENNIUM TRAILS

Community Millennium Trails include thousands of trails across the United Siates which
commemaorate and inlerprel the communities they serve, be they large or small. Each trail in this

calegory is a trail in s most basse ferm: a path, either physscal or CONCEplUa, connecting places
and peopla.

Amarican Hiking Society, in cooperation wilh Rails-1o-Tralls Consarvancy, eoordinzted the
application process end designation of ihe Community Millenniem Trails category

Chek here for the Trail Nomination Listing
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Community Millenniem Trails Nomination Listing

Community Millennium Trails Nemination Listing

The foliowing Iralls have been designated Community Millennium Trads under the Millennium
Traitg initiatve based on their special value fa their communities. Communily Mitennwum
Trails cesignations will be onguing. Please select a state from the pull-dawn meny below and
press the Go bulton to display the Trails for that siate
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Wyoming

1. Boraman Trail
Sherndan

2. FORT BRIDGER STATE HISTORIC SITE/OREGOM/PIONEER TRAILS/ LINCOLN
HIGHWAY
FORT BRIDGER

3. Greater Cheyenne Greenway
Cheyanng

4. Jackson Hola Community Pathways
Jackson

3. Lincoln Highway
Madicine Bow

€. Lincoln Highway

Fort Bridger

T. Luginda Rawllns Trail
Guemsey

4. Medicine Lodge State Archeology Site
Hyattvil'e

9. Mountain Plains Heritage Park Trail
Buffalo

10. OREGOMN MORMON TRAILS
FORT BRIDGER,

1. Ovarland Trall
Grean River

12, Wyoming Continental Divide Snowmaebila Trail
Cheyanne
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Millennium Trails -- Media Room

MEDIA ROOM

The Mitennium Trais initative offered many wenderful opportunities for public promotion and

Page | of |

education, We invite you i read this seclion which includes salegt speaches, press raleases and

recend prass COvVETage about Millenmium Trailg,
Press Coverage and Releases
Tex| of Key Speeches
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MEMORANDUM OF UNDERSTANDING
FOR THE
ADMINISTRATION AND MANAGEMENT OF
NATIONAL HISTORIC AND NATIONAL SCENIC TRAILS

AMONG THE

U.5. DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT,
NATIONAL PARK SERVICE,

AND THE

U.S. DEPARTMENT OF AGRICULTURE
FOREST SERVICE

AND THE

U.5. DEPARTMENT OF TRANSPORTATION
FEDERAL HIGHWAY ADMINISTRATION

AND THE

NATIONAL ENDOWNMENT FOR THE ARTS

I. BACKGROUND

America’s network of National Historic and National Scenic Trails commemorates this Nalion's
nich natural and cultural heritage. Each trail represents a mosaic of partnerships among citizens,
landowners, trail users, and public agencies at the National, Tnbal, State, county, and local level.
Since enactment of the National Trails Systern Act in 1968 (hereinafier “the Act™), the Bureau of
Land Management (hereinafier “BLM™), the USDA Forest Service (hereinafler “FS"), and the
Mational Park Service (hereinafter ‘“WPS8'") have become administrators of one or more of these
trails. Federal ransportation funds, admmistered by the States through the Federal Highway
Administration ("FHWA™ hereinafter), became a major funding source for trails and trail related
projects with enactment of the Intermodal Surface Transporiation Efficiency Act of 1991 and the



Transportation Equity Act for the 2131 Centuryin 1998, Federal funds, administered by the
National Endowment for the Arts (“NEA" hersin afier) to suppant high quality, community
centered public arts projects, have become a major funding source for trail related projects along
the natien's millennium legacy trails,

The Natienal Trails System Act of 1968, as amended, identifies four types of national trails:
sceruc, historic, recreation, and side/connecting. This Memorandum of Understanding (MOL)
addresses only the national histeric and national scenic frails because they are Congressionally
designated, are typically interstate in extent, and involve multiple Federal junsdictions. For the

purpases of this MOU, these two trail rypes will henceforth be referred to as the *“National
Trails".

II. AUTHORITIES

This Agreement is entered into under the authorities of the National Trails System Act of
Dctober 2, 1968 (16 U.5.C. 1241-51) as amended, the Federal Land Management and Policy Act
of 1976 (43 U.S.C. 1701 er. seq.) as amended, and the Government Performance and Results Act
of 1993 (31 US.C. 1101) ("GPRA" hereinafter), ;

III. PURPOSES AND PRINCIPLES

This MOU encourages long-term interagency coordination and cooperation to further the spirit
and intent of the National Trails System Act by preserving and strengthening the visitor
satisfaction, administration, management, protection, cultural enhancement, cooperation,
pannerships, and funding of those lands and resources associated with the National Trails.

The signatories to this MOU pledge to carry out the full administrative and management
responsibilities of the Act with an emphasis on quality service and efficient and effective
expenditure of Federal funds through cooperation among the Federal agencies involved, In
addition, they pledge to improve and make more efficient this Fedesal tevel partnership by
adhering to the following principles;

A. VISITOR SATISFACTION

Current and future visitors to National Trals will be provided with opportunities 1o seek an
enjoyable and memorable trail experience, Through the provisions of this MOU, the cooperating
agenecics will work together to ensure that their Jurisdictional boundaries are not viewed as an
impediment to providing quality recreational oppartunities and service.

B. ADMINISTRATION

Each National Trail, established by law, is assigned for administration to a specific Federal
agency by either the Secretary of the Interior or the Secretary of Agriculture, as designated by
Congress. Subject 1o available funding, the administering agency exercises trailwide
responsibilities under the Act for that specific trail. Such responsibilities include coordination
among and between agencies and pannership organizations in planning, marking, certification,
Tesoures preservation and protection, interpretation, cooperative/interagency agresments, and

Z oo



financial assistance to other cooperaling govermiment agencies, landowners, interest groups, and
individuals,

C. MANAGEMENT

Vanous government and private entities own or mans ge lands along each National Trail.
Management responsibilities often include inventorying of resources and mapping, planning and
development of trail segments or sites, compliance, provision of appropriate public access, site
inlerpretation, trail maintenance, marking, resource preservation and protection, viewshed
protection, and management of visitor use.

D. CULTURAL ENHANCEMENT

Collaborative partnerships, spurred by the Millennium Trails itialive, have served to unite land
management agencies with cultural agencics and organizations to promote and strengthen the
cultural significance of National Trails. Trails better serve their communities when trai]
managers mtegrate culural and transportation objectives.

E. COOPERATION AND PARTNERSHIPS

Interagency cooperation is desirable and has proven to be a productive and efficient means of
implementing the intents of the Act by improving communication and achievin 2 better
administration and management of the National Trails and their associated resources.
Cooperation achieves more efficient public service and less duplication of government operations
than if each agency operates independently, Signatories fo this MOU recognize the critical role
of private organizations, Tnibal govermments, State and local governments, and individual
landowners in most aspects of administration, management, and funding of National Trails.
Participating agencies will engage other Federal partners as needed to broaden Federal SUpport
for the components of the National Trails System.

F. FUNDING

Each Federal agency involved with National Trails has its own budget or funding system for
carrying out activitics related 1o trail administration and managemenl. The land managing
agencics agree, within the limits of Agency authorities, 10 coordinate requests for and obligation
of funds related to the Natnonal Trails System to eliminate duplication of effort and increase
effectiveness. When possible, agencies may be able to assist each other in carrying out specific
projects,

Therefore, the parties to this MOU desire to promote and further the spirit and intent of the Act
among themselves and in partnership with any other Federal agencies involved with the trails.

IV. SCOPE

A. Policy. The signatory agencies to this MOU will cooperate together in formulating policies
which affect the trails, fully reflecting the missions and statutery authorities of each AgENCY
invalved. )
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B. Planning. Planning for National Trails at al| levels, especially at the project level, shauld
cnsure consislency, efficiency, and avoid duplication. Trail planning should, to the maximum
extent possible, be interagency and interdisciplinary in nature 1o make the best use of avallable
expertise and data and 10 ensure a comprehensive approach. Trailwide and segment specific
planming will be consistent with the intent of the Act and the authorities of each agency involved,

C. Budget. The land management agencies which are partics to this MOU will coordinate
budget submissions to ensure effective use of public funds periaining to the National Trails, In
addition, agencies may work together under subsequent funding arrangements if the transfer of
funds is appropnate and funds are avaijlable.

D. Staffing. Agencies party to this MOU should identify personnel at all levels who work with
the National Trails. Each agency shall provide the services of thesa individual as appropriate and
feasible to implement the work described in this MOU. To foster closer commumication and
coordination, the parties of this MOU may exchange staff working on the National Trails
whenever appropriate and authorized by law.

E. Reporting. The MOU agencies will cooperate fo develop a unified tracking system to
document trail specific and system wide accomplishments. This tracking system would include
both statistical and deseriptive items to record the changes and growth of the National Trails
System as a whole,

V. STATEMENT OF WORK

All of the parties to this MOU resolve as appropnate and feasible to:

5-1 Participate regularly in the Federal Interagency Council on Trails to discuss and coordinate
policy, budget, and other matters pertaining to the National Trails System and this MOU. Field
staff will be encouraged to attend these meetings for matters relevant to them.,

5-1 Coordinats contacts with eonstituents to avoid public confusion and duplication. Reach out

broadly to Natienal Trails System partners to inform them of programs that can benefit national
trasis.

5-3 Initiate supplemental and trail specific interagency agreements 1o carry out the intentions of
this MOL.

B. Planpigg (also see 5-16 below)

5-4 Participate in statewide, metropolitan, and local planning and project programming, comidar
and trail management plans, and other planning, to the extent these plans affect agency
responsibilities for National Trails.

5-5 Efficiently carty out all necessary natura) and cultural resource compliance ections
associated with the planning and management of National Trails.
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C. Coordination with Paripers
5-6 Coordinate with and encourage Tribal Eovermnmenls, State agencies, other governmental
agencies, and private organizations (o coordinate their programs related to National Trails.

37 Foster collaborative interagency trail training with partners.

3-8 Foster reguiarly scheduled meetings for each National Trail (o enhance communication and
cooperation. These meetings should involve all key stakeholders, including Federal trail
admimistrators and managers, nonprofit partners, landowners, State agencies, and others
concerned with the Trail.

D. Reporting

5-9 Develop a unified tracking system, ncluding statistical and descriptive items concerning
trail specific and system wide accomplishments to document GPRA goals. This data will be
reporied annually to agency heads and departmental seeretaries of the signatornies to this MOU.

5-10 As funds allow, develop coordinated and standardized interagency mapping and
Geographic Information Systems (GIS) for National Trails (including standards for metadata),

3-11 Locate all components (and alignments for potential segments, where possible) of the
Nauonal Trails System on appropriate maps and data sets to identify conservation and protection
opportunities and to help prevent damage or adverse impacts from development projects.

d

In addition, the BLM, FS, and NPS, as administrators of the components of the National Trails
System, jointly resolve to:

5-12 Formulate a unified set of administrative policies, a5 needed, interpreting the Mational
Trails System Agt concerming such matters as resource protection, use of trail markers and logos,
visitor centers and interpretation, promotion, and the identity of the trails within agency
structures.,

5-13 Establish a point of administrative contact for each National Trail by Cketober 1, 2001, who
will maintain z list of the affected on the ground National Trail management offices and trail
adminisirators in each agency. Personnel at all levels of each agency who work with National
Trails as part of their regular duties will be identified. Each agency will also provide the services
of these individuals, including inleragency crews and contractors, to cooperatively implement the
terms of this MOU in such fields as resource identification, cartography, history, archeology, and
interpretation. The National Trail administrators will meet annually as a group to discuss izsues
related to the implementation of this MOU and other common business.

5-14 Capitalize on the talents, skills, and knowledge of appropriate agency staff to aveid
duplication of effort. Key staff contacts, both programmatic and along each trail route, ident:fied
by the administrative contact for each trail, will maintain good intermal and external



communication, especially the dissemination of the contents of this MOL 1o all appropnate
agency offices.

5-15 Coordinate between staffs of trail adminisiering and trail managing agencics to take
maximum advantage of each agency's programs and expertise.

3-16 Coordinate inleragency actions affecting National Trails to ensure that agency aclions and
plans are in harmony with the intent of the Act and with National Trail development and
conservation efforts. This will assure maximumn public benefits, avoid duplication of effor,
avoid public misunderstandings, and help prevent adverse mpacts o National Trail resources
and the desired trail visilor expenences.

5-17 Conduct collaborative planning efforts affecting National Trails. Each agency with
adrunistrative responsibility for a specific National Trail will arrange for trailwide plans in
conjunclion with other agencies and jurisdictions that have on the ground management and
planning responsibilities. Each comprehensive management plan {CMP) shall refer to on the
ground agency management plans and any constraints they may place on the trail's identity and
operations. Ideally, National Trail CMPs will be approved, signed, and endorsed by
representatives of the trail's major Federal, Tribal, State, and nonprofit partners. In turn, feld,
district, forest, and park plans shall include discussion of Mational Trail values and policies when
they are next revised for the trail segments in those areas, CMPs will be revised every 1510 20
years, or &5 changing conditions dictate.

3-18 Foster appropnate actions which enhance each MNational Trail through such means as local
and statewide agreements, land use authorizations and permits, regulations, resource
management, protection and development projects, interpretive services, trail marking, site
specific planning, and regulatery and compliance functions. Each trail administrator may assist
landowners, as permitted by statutory authority in accomplishing these management
responsibilitics through subsequent funding arrangements.

5-1% Encourage innovative implementation of the purposes and work elements of this MOU, to
the extent resources and authorities permit.

5-20 Coordinate agency budget submissions for National Trails activities as they are sent
forward (o their respective Depanments. Activities which involve interagency transfer of funds
shall be implemented by subsequent funding arrangements.

ooy



VI. TERMS OF AGREEMENT

A. Effective Date of MOL: This MOU is executed as of the date of the |ast si gnature shown
below and shall run for a period not to excesd § years, at which time it will be subject to review,
renewsl, revision, or expiration. This MOU is only in effect when all of the parties have signed.

B. Modifications: Modifications witkin the scope of this MOU shall be made by the issuance of

2 written modification, signed by representatives of all signatories herein, prior to any changes
being performed.

C. Termination: Any party(s) may, in writing, terminate its participation in this MOU in whole,
Or in part, at any ime before the date of expiration.

VIl. PRINCIPAL CONTACTS
The principal agency contacts for this Agreement are:

NP5S: Steve Elkinton, Program Leader, National Trails System
Address: National Park Service

US Department of the Interior, MS 3622

1849 C Street, N.W,

Washington, D.C. 20240

(202) 565-1177; fax {202) 565-1204

E-Mail: steve_elkinton{@nps.goy
BLM: Deborah Sall, National Trails Coordinator
Address: Bureau of Land Management

6221 Box Springs Blvd.
Riverside, CA 92507
(908) 697-5300: fax (909) §97-5299

E-Mail: deb_salti@ea blm gov
F5: James B. Miller, Dispersed Recreation Manager
Address: USDA Forest Service

PO Box 96090

Washington, D.C. 20090-6090
(202) 205-1313; fax (202) 205-1145
E-Mail: Jbmiller0l@f5 fed us

FHWA: Christapher B. Douwes, Recreational Trails Program Manager
Address: FHWA HEPH-30 Room 3301

400 Tth Street, S W,

Washington, D.C. 20590

(202} 366-5013; fax (202) 366-3409
E-Mail: christapher dowwes@hwa. dot gov

Baos



NEA: Tony Tighe
National Endowment for the Arts
[100 Pennsylvania Avenue, N.W.
Washington, D.C. 20506
(202) 682-5616; fax (202)682-5613
tighetimarts.endow, gov

VIIL. SPECIAL PROVISIONS

A. Non-Fund Obligating Decument. This MOU is neither a fiscal nor a funds ob| igation
document, Any endeavor involving reimbursement or contribution of funds between the parties
of the MOU will be handled in accordance with applicable laws, regulations, and procedures
including those for Government procurement and pnnting. Such endeavors will be outlined in
scparale agreements that shall be made in writing by representatives of the paries and shall be
independently authorized by appropriate statutory authonty. This MOU does net provide such
authonty. Specifically, this MOU does not establish authority for noncompetitive award 1o the
cooperator of any contract or other agreement. Any contract or agreement for training or other
services must fully comply with all applicable requirements for competition.

B. Restrictions for Delegates. Pursuant to the United Srares Code, Title 41, Section 22,

no member of, or delegate to, Congress shall be admitted to any share or part of this MOU, or
any benefits that may arise there from.

C. Participation in Similar Activities. This MOU in no wiay restricts any signatory from
participaiing in similar activities with other public Cr private agencies, organizations, and
individisals,

D. Responsibilitics to the National Trails System Act. Nothing in this MOU abrogates
the accountability of the designated administering agencies and FHW A from achieving the
purposes of the Act. In addition, nothing in this MOU abrogates the responsibility of any Federal
land managing ageney to manage its trail resources according 1o the laws, rules, and regulations
providing its management authority over such lands.

E. Nondiscnmination, During the performance of this MOU, the parties agree to abide
by the terms of Executive Order 11264 on nondiserimination and will not discriminate against
any person because of race, coler, religion, sex, or national origin. The participants will take
affirmative action to ensure that applicants are employed without regard 1o their race, color,
religion, sex, or national ongn.

Foog
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[X. APPROVALS

)

sRobér Stanton, Director ©
Mational Park Service

){%ﬁg MW -3 20
Nm.: Hatﬁ:ld Acni ector Date

Bureau of Land Management

MRLE. |

Date

Mike Dombeck, Chief
LISDA Forest Service

41":[1‘1 Wykle, Adminiswator Date

Federal Highway Administration

/Z/ - a’s o/

iam Ivey, Chsnr s
Mational Endawment £
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Public Lands Advocacy/Petroleum Association of Wyoming
Mational Trails System White Paper

BACKGROUND:

President Clinton issued Executive Order 13195 - Trails for American in the 21 Century on January 18,

2001 to "achieve the common goal of better establishing and operating America’s natfonal system

of frails”. Highlights follow:

Federal Agency Duties

In cooperation with Tribes, States, local governments and interested cilizen groups — protect, connect,

promote, and assist trails of all types throughout the US to:

+ Provide trail opportunities of all types and protecting trail corridors to the degrees necessary o
ansure trail values remain intact, including trails not formally designated by Congress

+ Coordinate maps and data for the national trails system and Millennium Trails network (newly formed
program 1o designale National [16] . Legacy [rail and waterways, recreation paths, etc)] and
Community [foot paths] Trails) to ensure trails are connected into a national system
Fromale and register National Recreation Trails in conjunction with Milannium Trails

Fndnral Interagency Counclil on Trails

The Council, inttiated in 1969, is comprised of representatives from BLM, National Park Service, US

Forest Service, Federal Highway Administration and other interested agencies, to:

« Enhance and inlegrate all trails info a fully connecied systam

« Coordinate mapping, signs, cultural interpretations

+ Develop plans and recommendations for a national trails registry and database

FEDERAL ACTION

Wyoming BLM has been charged with developing a program using Mational Historic Preservation Act

authorities and the newly formed National Landscape Conservation System. As such the management

of trails has bean raised to the lavel of national monument status. BLM will:

+ Conduct viewshed analyses 5 miles from the centerline of each Irail according to eslablished
ground data prolocols (e.g., from a height of 5 feel at a 360° radius every 100 meters along
trails} using Mational Park Service protocols that could utilize visual horizons in interest areas.

« Construct a predictive modeling process for trails

+ Prepare a slalewide Context Sludy to delerming whether new trall segments should be registered as
historic taking into accounl race of trail, graves, campsiles, pony express and stage stalions, fords
and crossings, inscription sites and fandmark features. The study will also evaluate sll landscape
types outside the 1/2-mile corridor established in the Trails Act,

« Determine historical and cultural significance of trall segmeants using 7 integrity criteria contained in
the Mational Historic Preservation Act requiations (36 CFR § 80)

Prepare a Trails Management Plan to be used in amending resource management plans.

IMPAL‘:TE ON THE PETROLEUM INDUSTRY
Major impediments to oll and gas development on public lands, despite President Bush's EQ 13211

+ Increased project and NEPA costs

+ Increased mitigation exceeding the 1/2 mile trail corridor currently required in RMPs (1/4 mile on
either side of the trail or line of sight, whichever is less)

+ Additional or expanded indusiry-funded cultural surveys

« Case-by-case industry-funded projact level studies

+ Increased restrictions on exploration and development aclivities based upon a virtually unlimited line-
of-site criterion from the centerline of each trail

+ Ignores iIndustry's ability to reasonably mitigate potential impacts

RECOMMENDED CHANGES TO EXECUTIVE ORDER 13185

Limit protection 1o Congressionally designated trails and registered historic siles
Limit protection of trail corridors to current requirement of 1/2 mile

Reaffirm valid existing lease and property rights associated with trail corridors
Pravide for public and peer review of Mational Trails System Handbook

Revise Millennium Trails Network protocols

* & & = ®
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Texaco Explarstion and Productian inc 1515 Son Sweed

Dtve Ragpon 90 Box 1635
Retk Eprnge Operitng Ling Rock Spangs WY B2S021650
T I52 5400

September 18,2001

Petroleum Association of Wyoming
851 Werner Court, Suite 100
Casper, WY 82601

Attention: Dru Bower

Cear Dru:

In preparation for your upcoming meeting with the Council on Environmental
Quality, Texaco offers an example of a federal agency roadblock 1o tha
development of new gas reserves. A well in narthwest Colorado, in which
Texaco has made application to drill, have been delayed due to BLM staffing
issues and one individual within that organization who cpposed the drilling of this
well because of sensitive soils,

The well in question is the Duncan-Van Schaick #1-3, located In Moffat County,
Colorado. The Bureau of Land Management office in Craig, CO is the agency
with responsibility for processing the Application for Permit to Drill {APD) for this
well and it is this agency that has delayed approval of this permit

The APD for this well was submitted in time to drill in Decamber 2000, but
because of the delay in getting approval, it was nct drilled until August 2001, An
-month processing time for a single APD is considered unreasonabie, yet there
is little visible effert by this BLM office to shortan processing time. In the end, the
permit had conditions to construct the access road to specifications far exceeding
any other oilfield road which added $70,000 to the cost of this project.

| would be happy to supply you with any additiona) infarmation you may naad to
draw attention to the difficulties we are experiencing in developing additional gas
reserves in the west.

Sincerely,

K/ —

Robart S. Vincent
Operating Unit Manager
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Chronology of Events:
Duncan-VunSchaick #1-3 Application to Drill
Moffar County, Colorado

/1800
10/10vO0

10/25/00

11/7%/00

2/1/01

3r70)

6728101

Staked well

Submitted Notice of Staking to BLM in Craig, Colorade.

Conducted on-site inspection with BLM. The inspecior from the Craig
Office was not available. He was working on grazing permits, and was
lold by his manager that 2 person from the Meeker Office could £l in.
The ou-site went well, and no major difficulties were found or discussed.

Texaco's Scont Hall, Terry Belton, and Dallas Bennett met with BLM
personal in Craig to discuss futurs drilling plans. At this meeting it was
revealed that BLM was concemed abow sensitive soils on the well pad
and access road, Texaco agreed o address any concerns and complete an
engmeered road plan. Also an this time Scott Hall ask the BLM about
getting a drilling permit before the Raptor nesting season begins in
February, They said they would do the best that they could do considering
their lack of personal.

APD not approved. We were 10ld it is being held up by the sensitive soils
1ssue and now raptor nesting. Texaco agresd to hire a consultant o
conduct a raptor nest inventory. This was completed in April and
concluded that there were no nesting raptors in the area. BLM biologist
was satisfied and signed off on the EA.

BLM scheduled anather onsite inspection. At this mesting the sensitive
soils issuc was discussed and BLM admirted that they did not have a
reason o ool approve our APD.

BLM approved APD with conditions that we hire an engineering firm to
over-see tne pad and road construction. The conditions required certain

compaction requirements. Before the conditions the road and pad would
cost approximately $50,000. The acteal cost was over $120,000.

F=Edd
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Texaco Exploration and Praduciion ing 1518 Gih Stwin
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September 20, 2001

Petroleum Association of Wyoming
851 Werner Court, Suite 100
Casper, WY B28601

Attantion. Dru Bower
Cear Dru:

In preparation for your upcoming meeting with the Council on Environmental Quality,
Texaco offers an example of a federal agency roadblock to the development of new gas
reserves. A well in southwest Wyoming, in which Texaco has made application to drill,
have been delayed due to unresolved historic trail issues.

The well in question is the Rim Rock #22-13, located in Lincoln County, Wyoming. The
Bureau of Land Management office in Kemmerer, WY is the agency with responsibility

for processing the Application for Permit to Drill (APD) for this well and it is this agancy

that has delayed approval of this permit.

A chronclogy of events for this APD is shown on the attached. We have also attached
copies of relevant lefters and communications in regards to this issue. Please note that
this APD was filed on May 1, 2001. It is now almost 5-months later and the APD s stil
in process. The likelihood of it being appreved in time to drill this well befare the
November 15, 2001 big game wintering restrictions come into effect is slim.

Dru, as you have been involved with this issue from early on, | know you can explain to
the CEQ very effectively the frustration wa are going through just to get one well drilled.
| would be happy to supply you with any additional information you may need to draw
attention to the difficulties we are experiencing in developing additional gas reserves in
southwest Wyoming.

Sincerely,

/5tler—

Robert 5. Vincent
Cperating Unit Manager
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Chranology of Events:
Rim Rock #22-13 Application to Drill

Maren 20, 2001:

March 26, 2001:

April 3, 2001:

May 1, 2001:

May 10, 2001:

June 3, 2001:
July 10, 2001:

Motice of Staking submitled to BLM-Kemmerer, WY coffice to stake
the Rim Rock #22-13 well.

Application for Permit to Drill was submitted to the Wyeming Oil and
Gas Conservation Commision.

On-site ield inspection with BLM-Kemmerer Fizld Office
representatives. During the field staking, the BLM representative
requested we move the location so as to be more than % mile away
from the Slate Creek Cutoff trail. The access road to the location
was also redesigned so as to minimize the visual impact from the
trail. Since it was ncted that there was evidence of prairie dogs in
tha area, the BLM requestsd we conduct a Black-footed ferret
survey. Texaco agreed to comply with all these requests.

Application for Permit to Drill (APD) submitted to the BLM-
Kemmarar, WY office.

Amended Application for Permit to Drill was submitted to the
Wyoming Oil and Gas Conservation Commision (WOGCC) to
account for the location change made during the on-site inspection.
This led to a request for a location exemption as the well site was
100 close to the lease line per State of Wyoming Spacing rules.

The exception was agreed {o by the WOGCC on June 15, 2001,

The archaeoloegical survey was completed and submitted to the
BLM. Cultural resource clearance was recommended for this
preject from the third-party archaeologist,

The access road plan was approved by the BLM.

Telephone conversation with Jeff Rawson, Field Manager of the

BLM-Kemmerer Field Office regarding the status of the APD's.

Rawson indicated the delay in tha permits is dua to:

1. Recent things' dictating their aclions to issuing permits near
historic trails,

2. Avlewshed analysis is going on right now. He did not know if
they were looking 3 or 5 miles on each side of the trail,

3. Most actions to date have dealt with withholding lease sales
until they have guidelines, however they are now affecting
permits,

4. They are not clear on how 10 deal with APD's, therefore they

decided to open up the issue to othar interested parties (beyond
the NEPA process). A latter was sent 1o the National Parks
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Service (NPS) and the Oregon-California Trail Association
(QCTA) for their comments. (Copies of the letters ara attached)

5. Finally, they are looking to meet with all interested parties to see
if they can work things out,

July 24, 2001: Telephone conversation with Jeff Rawsan io inquire of the progress
of their work. Rawson saig:

1. Ina meeting with Don Stimpson (BLM-Cheyenne State Office)
that they have not decided yet how to deal with trails, but to
axpect an interim memo this week with guidanca how to
proceed with permitting untll the viewshad analysis is completed
and that stipulations will be placed on new leases near only
Congressionally Designated Trails.

2. There was ancther Field Office meeting scheduled for July 27 1o
discuss this issue and,

3. There is a meeting planned again with Don Stimpson on August
15, 2001.

4. A response was received from both the NPS and OCTA, (copies
attached) indicating their opposition to the drilling of thesa wells,

August 1,2001:  Dallas Bennett and | met with various BLM-Kemmarer Office
employees as well as a representatives from the National Parks
Service, OCTA and the Lincoln County Historizal Sociaty (attendes
list is attached). The meeting tock place in the BLM office and a
field visit to the well locations was included. |t was noted that the
people who wrote the letters objecting to the drilling of these welis
had not visited tlie site before.

Folliowing the fieid visits. Rawson asked lo meet with Dallas
Bennett and me in his office. He agreed that there should be no
delay in appraving the APD for the Rim Rock #11-13 well as that
well could not reasonably impact the viewshed from the small trail
segment over 2000 feet, and across the highway from the wellsite.
There would be a delay in approval, however. as they have lo gain
concurrence from the Wyoming State Historical Preservation Offica
(SHPO} and they have 15-days to respond.

Rawson asked at that time for some mitigation measure for the Rim
Rock #22-13 well from Texaco. Our response was that we met all
of the conditions for this well according to the Resource
Management Plan and complied with all the requests made by the
BLM during the staking, We were at a loss as to what type of trail
mitigation would be appropriate as the site was over % mile away,
any production facilities there would not break the harizon, and
there ware multicle signs of development already within view
{wellsites, Exxon Shute Creek Plant and Highway 372).
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August -8, 2001;

August 21, 2001:

Sept 13, 2001:

It was unclear what type of mitigation the BLM was asking for. An
idea to bury the production tanks was suggested by the NPS. This
idea was rejected due to the added regulations regarding
underground storage tanks. Another idea to directionally drill this
well from a surface location further away from the trail. This idea
was rejected as the economies of the wall could not justify the
added costs. Another dea was lo install “low-profile” equipment.
As the facilities, as viewed from the trail, would not break the
horizon, this idea was deemed not reasonable, Ancther optien to
locate the production facilities out of view from the wellsite was
examined but this praved to be impractical.

in light of Texaco's view that we had met all of the conditions
placed upon this well by the RMP and no logical mitigaticns to
lessen any perceived impact fo the trail were offered. Rawson
stated he would attempt to get clear guidance from the State BLM
affice on how to proceed.

The Black-footed ferret survey was conducted. The report
submitted to the BLM concluded there were no presence of black-
fooled ferrels in the area.

Fhone message from Jeff Rawson. Rawson stated they had
received the modified archaeclogical repant for this well and have
submitted their opinion of *no adverse impact” ta SHPO for thair
review and requested an expedited review.

Telephone conversation with Jeff Rawsen. Rawson stated that
SHPO has concluded the BLM's review does not contain sufficient
information to agree with their assessment of “no adversa affect”
and have requested additional Information to conduct their review.
In a meeting with his staff and a teleconference with SHPO, thay
decided to go ahead and get pancramic photographs from the trail,
noting all the development visible from the trail. SHPO also stated
in their letter that they will not be able to conduct their review of tha
new data until September 24, 2001 due to other commitments,
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Fob,

In consideration of time and & shornt staff today, please ewcuac the fuformal naure of this note but
[ wanted to respond 1o the points of our discussion tis A M.

Anﬂnhtdlr:m'n:npiﬂnﬁ:ﬂmmtMmmwulllwmimn. Same
letrer but to different addressees. Maps are also atached 1o the Jetters,

mm:ﬂmwwwdylmﬁunmr“mwﬂm’mmuuurnltﬂws:

Oregon Trail

California Trail
= Alea looking at the Subleme Cutoff. Slate Creck Cutoff and Dempsey-Hockaday
Cutoff which arc associared with both the Cregon and California Trails

Mormaon Trail

Pony Express Trail

As I mentioned earlier we have s team of people deing a viewshed analysis right now thar should
provide info bry this fl] This work will only entall the physical capling of the trails in that the
mil:udllbamlppudmdimmmugmmun of the area that could be visibly sean from the
erail,

BLM staff, Texaco representation and any interested publics (i.e. DL'T.A] that may wish to g
tlong. 1 would characterize the tour as just assessing the situation and di ing concerns and
any potential resolution of concerns as appropriata It is my intent to firdsh processing your

APDs 23 5000 as we can.

Rawson
July 18, 2001

Any questions please call me &t (307) 8283502,

Ricaivad  Jul=18=01 0i:ldpn Frea-30Ta2R4E50 To=TEXACO E4P INC ROCK Page 02



bap=li=01 13:dom  From=TENADD ELP INC ROCK SPRINGS AREM IATISEEIED TeEET P DSAIR FeBed
dh=18=d1 Rdel@ FromiBLM KEWNERZE FIELD OFFICE et L H T35 P EROITol=11

8100 (C&0)
Culursl CEEe NUMDEs; 4701163 & 047071172
Luags Mumbols: W 2268 & W"W.IE}I&

Juty 6, AED
DELIVERY CONFIRMATION NLUMBER (304 7840 0001 6555 7118

Dan Harlay

Wyoming Chaptar Presanvation Officar
Oragon-Caifornia Traile Azsociation
2087 Fir Drlua

Rock Springs, WY B2301

Re:  Texaco Exploration & Production. Ine., Rim Rask 22-13 and Rirm Hoack 11-13 Walls
Daar Mr. Hartloy:

Tha purpess af this lottar i 19 solisk commants, concamas or nlermalion you may have regarding two
Propatsaq gak wall incanane in Lincoin County, Wyaming. On May 2 and 18, 3901, tha Bureau of Land
Managamant (BLM) Kemmerar Fisld Otfice recehved Apgheatians for Parmits to Bl frem Taxacs
Explorafian & Praduction, Ine. for thakr proposad Rim Rock 23-13 and Rim Rack 11-13 Walls. The Aim
Rock 23-13 Wali s proposad in the NEX of the SE% of Ssotien 13, Townahip 23 North, Rangs 113 West,
aboLt 1504 feal north and within view of the a contrlbuting partion of Biate Crask Cutell af tha Oregen-
Callfornia Nafional Histods Trall. The Rim Rock 11-18 Wall s Fragesed in the MWW of the WW 4 of e
sama esction, aboul 2000 feed west and within view of anatha: caninouting portion of tha Siate Crask Cutalf,
Tne propasoed well lecationa and access roads, and the portizna of the Slate Creek Cuwf that may oa
affectsd by thie propesed action, ane eantified on the enciossd map. The walls are lacatad in & deveicpeg
wes field that was praviously snalyasd in 1887 undsr tha Aoesrd af Denigian for ExXpanded Moxa Aron Area
Natura] Gag Devalopment Project Envirenmantal impact Sratement. As neted an the attachad mag, a
mumbar af produsing ges wells already sxiet in the viginiy of thess Rropoesd wals,

Hiztoriea! sludiee of 1he Siats Cresk Cutel] in the wicinity of ihe propossd well iccazions have baen
canducied previcusly. The wiudies provide nistars contexts and overviews of thase tral segments and
dotmied descriptiona of tnalr gwrrent physical conahiona and anings. Three varants of he Siate Cresk
Cutofl wers identified in inis vicinity and most of thelr IBngThe wesrs praviously detaminsd o lack aufficient
Navonal Regiser quasities of Ntagmy o CONtrDWTE 1o Ma trarE Nadonal Reqister sfigibilty, aus 1o the
dsgras of modam dovalopments within ther view-sheds. Howsver, two gagmants within viaw af these
PrOROSEC wWalis wars evaluatad as retaining eufficient physical and enviranmental Intagrity ta cantributs o
hie National Reglstar aligiblity of this Natianal Histore Trai.

Tha BLM la currantly reviewing tha propossl and gathering mlarmation and pubfic input frem inlerested
paruas 10 contribute 1o our disclosurs document, pursuant 1o the Naticnal Envirsnmental Peliey Act The
spplicant contracted cultural reseurce inventorias that provide documentation far our detarminations
pureLant ta Ssction 106 of the National Histeric Praservation Act of 1268, as amendsd In 1882,

Eocaivad Jul=18-01 O2:ldipg From3CTR284500 Te=TEKACD ERP NC ROCK Fags [



Sep=20-01 12:50pm  From=TELACD ELP INC ROCK SPRINGS APEA J0TIB2L164 T-537 P.10/i6

dia=li=0! 140108 From:BLM KEMVEREE FIELD OFF|CE HEEH =801 roobfm

Plaase provige us with any infarmation, COMIMBNLS OF Conssms

s notice. I we have not heard frem you within 30 days of your race
our standarg review of these applications, Your

apprecistad. If you have any quostions please contact Lynn Harrall af (307) B28-4515.

. E:I'Iﬂﬂ.[lhl"u
prmbit SO
b
N Baumen.. .
Fieid Manager
Sencionse B1.10.01 RMS
-+ l‘r Tim Nowak (W50 3300
Diek Ackarman
?3 Matisnal Prasarvabion Oficar

Cragon-Califarnia Tuhmﬁnmh.ﬁnn

J027 Twin Oak Place,

Salem, OR 97304+1228 o BT 19 @1

Vieky Padockie, Secretary

I/" Lincein County Histarical Society
1051 Basch Avariusa
Eammarer WY 83107

Encwlved  Jul=l8=01 G3:ldpe Froe=3070LE4833 Te=TERAZD EAF INC ROCK Faga O

E-E43

JeE=13t

you may have within 30 days of receipt of

bt of this letier, wa will progsed with
cooparation &nd invelvemant In this project ars greatly



F=EdE

P.INATR
T=REd P 0806

T=237

JOTABIEIRC

Froe=TELACD ELP IMC EOCK SPRINGS ABEM

Froso BV KEMUEEER FIELD DRRICE

lZ2:5%pa

Eap=26=01

deb= 1Rl

iTRIRE

ldrle

1

L=l

T1314 SVO HONY VXOW FHL NI STIIM XI0M Wil OOWXAL A3S0d0Md SNIMOHS dviN

LTS ON 'H0LN ¥ITHT WIS + 000 vt

ANGIE S DNLLOVETHINDDMNON "HOWND ¥ TYIE = = =«
LNENTOSS ENLLN N0 00N M TS —

; o & ..-..” 3 “_.-i.. .%ﬂ.w_.uum.- I.....n. ....U“uq.m.-“; ...“_uq._...nf.mu. Wiz ._-.dfum.‘wl 3 .....-....1| ...m.__._ uul_.q..uu ..-_.._
S B e LRI SOl T Akl L
e

el o e T ] . =2 A . T
R e o i
T " T .. i —_ # g T 1 i w._phr-._m._.u..L..l. 5 -

r.......m 2 i

o

TIEM &

Fage

Te=TEEACD EAR INC RICR

Frem=30T8284500

0Z:14pn

dul=1E={i

tecuived



Sap=20=01 11:5lem  Frea-TENACO EGP INC ROCK SPRINGE ARES ITERERIED T=E3T P IWMR el
JE=T0=01 1417 From:BLM KEMMERER FISLD OFFICE IoTaERdEan T=58E P30S0 Seell)

8100 (£55)
Eultural Caca Murmbara: 04T 1ES A DI T

Loses Mumbars: Wl .1 25458 & %r;

<uly B 2001

CELVERY CONFIAMATION NUMEER B2Ce 7580 000 G383 7388

JEM L Krakow

National Park Servios

Long Distance Tralls Office
P.0. Box 45155

Sah Laka Chy, UT B4145-0155

Ra: Taxaco Expiaration & Preduction, Inc., Aim Rock 22-13 and Rim Rock 11-13 Walls
Dear Mr, Hartey:

The purpoea af this letter |s to soilch commaents, corcarns of wiermatian you may nave regarding two
propased gas well lcoatians in Lincoln County, Wyoming. On May 2 and 185, 2007, tha Buresu of Land
Managamaent (BLM) Kammarer Fiald Offica received Applications for Famits to Drdl fram Taxacs
Explaration & Production, ine. for melr pragessd Alm Rock 22-13 and Aim Rock 171-13 Wells, Thae Rim
Rock 22-13 Weil is proposed in tha NEY of tha SE' of Section 13, Townghip 23 Nortn, Rangs 113 Wast,
about 1300 feel north ana within view of tha a contributing portien of Slata Creek Cutafl of tha Oregon-
California Natonal Histeric Trail, The Rim Rock 11.13 Wall is proposed in the NWU of the NW i of the
sama saction, about 2000 fest wesl and wilthin view of ansthar contributing portion of the Siate Craek Cutgh,
The propasad wall lozations and access reads, and the poniens of tha Slate Creak Culs’f that may bs
affacted by this propased sction, are idantifiad on the enccsad map. The wolls are located In & devalopsd
gas fald that wae praviausly analyzed in 1987 under tha Recerd of Desision for Sxpandad Maxa Arch Ares
Natural Gas Developmant Prajfect Environmental Impact Stalement. As ncled on the atisched map, 2
number of progucing gis walls already sxist in the vicinity of thege proposed wallp,

Higtafieal studioe of the Slais Crask Cuiof in tha wiginity of the progsasd well lseations have basn
condusted praviously. Tha studies provide historic contexty and cvarviews of thess trall segmanis and
dataled dosonptions of thair surrent physizal conddions and sakings. Thre® vardars of tha Slaie Creex
Cutoft wara idantified in this vielaity ard most of their fengiha wers previously determined o lack sufiizien
Matlanal Ropwiar guaitias af intagrily o comsibute o tha mail's Maticnal Bopgiatar eligledizy, dus o iha
dagres of modarn developments within their view-shads, Howewer, Swo sugmanis within vew of thesa
propsead walis ware avalualad a9 retaining auffiziont physical and emvlronmisntal integrity 1o cortribute 1o
the Matienal Register eliglbility of this National Histore Trail,

The BLM Is cumanty reviewing the propesal and gatharing Ihfarmation and publie Input from intera sted
PRIEEE 10 COMTOWES to our SISCIOSUMS GOCUMBNT, SUMUER 15 1he MaTonal Emvirenmanial Policy Act. The
Applicant coniracled cullural rESCUcs INventanes Tat provide docurmentation for aur delarmingtions
PUIELANT i9 SECEON 100 o1 tha Nalonal Hisione Prasarvation Act of 1565, as amended in 1682,
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Plaase provide ua with any infarmation, cemmants or cancems you may have within 30 days of racalpt of
this natica. It wa hava not haard from you within 30 days of your raceiot of this lattar, we wil precssd with
Sur standard review of thaee applications. Your cooperation and Invelvemsnt in Inis project are graatly
appreciated. If you hava any questions ploass coract Lynn Harrel) at (307) BEB-4618,

Binoaraly,

T8 JEFFE AW I0N

l!'r Enciosure BT.18+@| ‘H'I'ﬁ-
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Plense cuntinue i keep this office apprised of sctivities and plam, Agaia, fhank you for

e letiey of notificetion,

Biwcerely,

Frem-TEXACO EAF INC ROCK SPRINGS AREA
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State of Wyoming

Office of Federal Land Policy .

Art Reese, Direcior

5
. August 1, 2001
B Jeff Rawson, Field Manager
BLM, Kemmerer Field Office
P.O. Box 632

Kermmerer, WY 53101
Dear Jeff:

1t has come to the attention of the Office of Federal Land Policy that there appears tobe an
emerging problem regurding the issuance of Applications for Permits to Dnll for Texaco Exploration and
- Production, Inc. and their proposed Rim Rock 22-13 and Rim Rock 11-13 wells. It is our understanding
that these permuts are being held in abeyance pending a proposed mutigation plan and imposed cosis to
the applicants for that plan, It has further come 10 our attention that it 15 the State Historical Preservation
xy Office { SHPO) that 15 either proposing both the mitigation plans and atiendant cost or is advising BLM
in that direction. We have spoken to Richard Currit, the State Historie Preservation Officer, who has
advised us that his ofTice has no information on these wells in their data base and 1 fact they have not
b worked on this,

In addition, Mr. Curmil has told us thal because of the location of Highway 189 the placing of
- additionz] restnchions beyond the current 1/4 mile sccepted bufler 15 acadermic. Finally, he emphasized
that SHPO DOES NOT have the authority under any law, statule or regulation to make resource
management decisions for ANY lederal ageney.  These resource management deeisions are solely
— reserved to the federal agency responsible for the undertaking.  While the federal agencies are required
to consult with his office and to seek a safisfactory resolution 1o any disugreements, final decisions
regarding the size of a project APE or any required mitigation are the sole responsibility of the federal

—_ ngency.

5o that | can properly respond o constitucnis, the Wyoming Encrgy Commission and 1o the
Governor (who was briefed by me this mormng) regarding this issae could you pleasc advise me of the
status of this situation? ) look forward to your prompt response

Sincerely,

i Rezas

- Arl Reese, Director
Office of Federal Land Policy
= AR:jh
oo Governor Genngar .
State Historio Preservation OfTice /
- Steve Reynolds, WBC-Minerals

Eon Amold, State Lands and Tnvestments
Herschier Hullding, | West # 122 West 25* Sireet # Cheyeane, Wyoming $2002-0060
= Phooe (307) 777-3736 # Fax (307) 777-3524
OFLP Gt siate. oy us

TOTAL P. &2
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PETROLEUM ASSOCIATION OF WYOMING

51 Werner Court, Suite 100

Tax (307 282185
Casper, Wyoming 82601 g-man pawioawyo.ong
(307} 234-5333 il ol

July 9, 2001

Mr. Art Reese

Office of Federal Land Policy
STATE OF WYOMING

Herschler Building, 1W

122 West 257 Street

Cheyenne, Wyoming 82002-0600

Dear Mr. Reesa:

The Petroleum Association of Wyoming (PAW} has recently become aware of an issua
that will significantly curtail oil and gas development in the State of Wyoming. The
Wyoming Bureau of Land Management (BLM) has been charged with developing a
program using the National Historic Preservation Act autharities and the newly formed
Mational Landscape Conservation System to develop a management plan for all trails,

regardiess of whether they are congressionally designated as historic,. BLM has
indicated it will pursue the following:

« Conduct a 360 degree viewshed analysis five (5) miles frcm the centedine of
each trail according to established ground data protocols;

« Construct a predictive modeling process for trails:

= Prepare a stalewide context study to determine if new trail segments and historic
sites should be registered as historic:

* Delermine historical and cultural significance of trail segments using seven (7)
integrity criteria contained in the National Historic Presarvation Act regulalions;
and

s« Prepare a Trails Management Plan to be used in amending resource
management plans.

The current mitigation in the Resource Management Plan's aliows for a % mile
restriction or avoidance area from the centerine of the trail or the visual herizon
(whichever is less). This restriction currently applies only to Congressionally
Designated Historic Trails, which includes the Oregon/Mormon/Pioneer  Trall in
Wyoming. Other Historic Trails and Historic Sites that may be recommended for listing
and that are bound by the same % mile restriction include the Overdand Trail, Cherokes
Trail, and the Point of Rocks to South Pass Road.

With a possible ten (10) mile corridor around trails and unknown mitigation to protect the
visual horizon for trails, we are extremely concerned thal the program will be used to
limit development; therefore, greatly impacting revenues to the State of Wyoming.



Mr. Art Reesa
951 Werner Court, Suite 100 Page 2
Casper, Wyoming 82601 July 9, 2001

FAW and Public Lands Advocacy (PLA) are jointly working on this issue and have

drafled a "White Paper”, which is enclosed for your perusal along with factual and
historical information regarding trails,

At this time, we would ask for the invalvement of the Wyoming Office of Federal Land
Policy. In light of the potential significant impacts fo oil and gas revenue generated from
public lands in Wyoming, we believe your involvement in this issue is critical. Once

again, it appears that the federal government is attempling to adopt a program that
subordinates the State's economic well being lo excessive preservation activities.

Please feel free to contact me at PAW to discuss future actions regarding trails. Thank
you for your prompt attention to this matter.

Sincepely,

A > P
DruBower
Vice President

Fetroleum Association of Wyoming

Cc:  Dave True
Curt Parsons
Claire Moseley
Public Lands Commitiee
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BUREAU OF LAND MANAGEMENT

A CONCEPT PAPER FOR NATIONAL HISTORIC TRAILS

0 WHY ARE WE CONCERNED ABOUT MANAGING NATIONAL HISTORIC TRAILS?

+

The emigrant trails in Wyoming were designated as National Historic Trails
{NHT3s) by Congress as srmendments 1o the 1968 National Trails Sysiemn Act
The Oregon and Marmon Pioneer Trails were added in 1978, while the
California and Pony Express Trails were added in 1992,

In 1999 the National Park Service, under the authority of the National Trails
System Act, completed Comprehensive Management and Use Plans for the

Oregon, California, Mormon Pioneer, and Pony Express NHTs. The
objectives of these plans are:

- Administrative Consislency
. Protection of Trail Resources
- Enhance Visitor Use & Interpretation
L 4 The plans also recognize 1that viewsheds contribute 10 valoe of the

NHTs.

In 2001, Executive Order 13195, "Trails for Amenice in the 21" Century”
specifically ordered that Federal agencies are 10:

* Protect Trail Corridors associated with high priority sites & segments
of NHTs
* Ensure Trail Values remain Intact

Visitor use of the NHTs has exploded due 10:
. Commemaorative Trail Celebrations:
- Dregon Trail Sesquiceniennial 1993
- Mormon Pioneer Trail Sesquicentennial 1997
- California Trail Sesquicentennial 1999
- Pony Express Sesquicentennial (proposed for

20100
. Construction of the National Trails Center in Casper,
Wyoming (proposed opening 2002)
. LDS {(Mormon) Church Martin’s Cove Visitor Center,
Dedicaied 1997
. Annual Mormon pllgnmages/nandcan re-Enactments

* Annual Trails Visitation in Wyoming has been estimated to have
been 150,000 - 250,000 in the year 2000,




0

WHAT IS BLM'S LONG-TERM STRATEGY?

4

*

*

Trail Inventory

Define centerline through GPS/GIS mapping
(completed).

Photo-document all segments of the trails through low-
elevation aerial photography (completed).

Conduct on-the-ground reconnaissance 1o ground-truth
trail trace (10 be completed as pan of Historic Context
Study).

Conduct Class I inventory and map historic features
{10 be compleled as needed),

Viewshed Anal ysns {Proposed completion September 30, 2001)

Capture existing BLM trail-relsied GIS data
Incorporate National Park Service trail-related GIS

dala.

Overlay GIS layer on landform data and produce
viewshed map defining visibility of landforms and other
spatial data from centerline of the NHTSs.

Historic Trails Context Study

Synthesize historic data on NHTs.

ldenuify trail-related property types,

Develop guidance on evaluating specific 1rail-related
property types.

Evaluate historical integrity of all NHT segments in
Wyoming.

Provide management recommendations and
prescrptions for specific trail segments,

Review existing RMP Decisions and provide
recommendations for RMP modifications,
Complete Final Repon - (proposed completion
November 30, 2002).

Wyoming National Histonc Trails Management Plan [Decision Document]

Define high priority sites and trail segments.
Develop management prescriptions for specific trai
SCEMENTS,

Public scoping of management document

Record of Decision {proposed completion October 1,
2003).



¢ Amend Resource Management Plans
5 RMPs in Wyoming are 10 be revised between 2002 and

wr

2006.

(W WHAT 15 BLM'S SHORT-TERM STRATEGY?

L Policy Applies 1o 4 National Historic Trails Corridors Only

Oregon, California, Mormon Pioneer and Pony
Express Trails included,

Does not apply to Nez Perce NHT or other historic

tratls

* Oil & Gas Lease Sales

New Lease Notice to be included on all oil and eas
leases sold beginning with December sale.

Affects only parcels in proximily Lo 4 designatea .
NHTs.

Lease Notice will inform all lessees that mitigation
measures may be required.

Lease parcels will not be withheld from future sales
without significant justification.

Withheld parcels will require Deputy State Director,
Division of Mincrzls and Lands Authorizations,
determination.

* All Use Authonzations
* BLM will develop Operational Interim Guidance for evaluating
effects of proposed uses of NHT corridors.
* BLM will apply a three-level categorization scheme of
"Histoncal Integrity” to all affected irail cormidor segmenis
based on High, Moderate or Low Historical Imegrity.
* Different management prescriptions will ally 1o each category as

follows:

L Low Historical Integrity:
v trail segments in this category have
alveady been significantly eompromised.

v will require no protection except for
specific trail-related siles or features, if
any.

L] Moderate Historical Integrity:
s trail segmenis have had some previous

INrusions or impacts.
¢ trail segment still possesses some




& |

histonic interpretive value 1o tranl users,

v any additional compromise of the trail
segment must be consislent with
exISlng INIFUSIONS OF IMP&acts 50 35 nol
10 further degrade the level of histonical
INEgrity.

L High Historical Integrity:

v trail segments have no significant
evidence of conlemporary intrusions.

' currently appear much as they did
during histonc use of the trail.

v management prescriplion is to mitigate
any adverse effects which may result
from proposed use, only 1o extent

possibie.

+ Lease Rights vs. Other Use Authorizations
* Leaseholders retain certain legal ights which cannot be denied.

. BLM cannat require proposed development off
of the leaschold.
. BLM cannot require the leasehelder 1o move

the praject mere than 200 melers without
leaseholders consent,

. BLM cannot require mitigation measures to the
extent that it would make the lease
uneconomical to develop,

. BLM can require all reasonable mitigation
micasurcs pursuant to Section 6 of the lease.
* If proposed wse is not connected 10 2 lease
. Propased use must be adhere to the
s appropriate level of mitigation. LE

. Ifadverse effects from the propoted Jeaie=
cannot be mitigated, the use authorization may
be denied.

WHAT'S THE BOTTOM LINE?

©  This policy requires a partnership with trail users,
industry, and adjacent private landowners to protect NHT
resources while allowing for multiple use.
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LEASE NOTICE N0, 2
BACKGROUND:

The Burezu of Land Management (BLM), by including National Historic Trails within its National Landscape
Conservation System, has recognized these trails as national weasures. Our responsibility is 1o review our strategy
for management, protection, and preservation of these wails. The National Historic Trails in Wyoming. which
include the Cregon, California, Mormon Pioneer, and Pony Express Trails, e encocaim e MR
designated by Congress through the National Trails System Act (P.L. 90-543; 16 U.S.C, [241-1251) as amended
through P.L. 106-309 dated November 12, 2000 Protection of the Mational Historic Trails is normally considered
under the National Historic Preservation Act (P.L, 89-665; 16 U.5.C. 470 & seq.) as amended through 1992 and
the National Trails System Act. Additionally, Executive Ovder 13195, “Trails for America in the 21* Century,”
signed January |8, 2001, siates in Section |- “Federal agencies will...protect, connect, promote, and assist trails of
all rypes throughout the United States. This will be accomplished by: (b) Pratecting the trail corridors associated
with national scenic trails and the high priority potential sites and segments of national historic trails 1o the
degrees necessary 1o ensure that the values for which cach trail was established remain intact.” Therefore, the
BLM will be considering all impacts and intrusions to the National Historic Trails, their associated historic
landscapes, and all associated features, such as trail races, grave sites, historic encampments, [nscriptions, natural
features frequently commented on by emigrants in journals, letters and diaries, or any other feature contributing to
the historic significance of the trails, Additional National Historic Trails will likely be designared amending the
National Trails System Act. When these amendments occur, this notice will apply to those newly designated
National Historic Trails as well,

STRATEGY:

The BLM will proceed in this objective by conducting a viewshed analysis on either side of the designated
cenierline of the Mational Historic Trails in Wyoming for the purpose of identifying and evaluating potential
impacts to the trails, their associated historic landscapes, and their associated historic features. Subject 1o the
viewshed analysis and archaeclogical inventory, reasonable mitigation measures may be applied, These may
include, but re not limited to, modification of siting or design of facilities to camouflage ar otherwise hide the
proposed operations within the viewshed. Additionally, timing of operations and specification of interim and final
reclamation measures may require relocating the propesed operations within the leasehold, Surface disturbing
activities will be analyzed in sccordance with the National Environmental Policy Act of 1969 (P.L. 91-190; 42
LL5.C, 432]-4347) as amended through P.L. 94-52, July 3, 1975 and P.L. 94-83, August 9, 1975, and the National
Historic Preservation Act, supra, to determine if any design, siting, timing, or reclamation requirements are
mecessary. This strategy is necessary until the BLM determines that, based on the results of the completad
viewshed analysis and archaeological inventory, the existing land use plans (Resource Management Plans) have 1o
be amended.

The use of this lease notice is a predecisional action, necessary until final decisions regarding surface
disturbing restrictions are made. Final decisions regarding surface disturbing restrictions will take place
with full public ditclosure and public lovelvement over the next several years if BLM determines that it is
necessary fo amend existing land use plans,

Ci AM

The intent of this notice is 10 inform interested parties (potential lessees, pesmitices, operators) that when any oil
and gas lease contains remnants of National Historie Trails, or is located within the viewshed of a National
Historic Trails’ designated centerline, surface disturbing activities will require the lessee, permitice, operalor or,
their designated representative, and the surface management agency (SMA) to arrive at an scceptable plan for
miligation of anticipaled impacis. This negotiation will eccur prior 1o development and become a condition for
:__Eptm! when authorizing the action.
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1792/1310 {D40)
Haystacks Geophysical Project

September 13, 2001

Dear Reader:

Enclosed you will find the Decision Record and Finding of No Significant Impact which describes
the Bureau of Land Management's decision for Veritas' Haystacks Geophysical Project proposal
adjacent 1o the Adobe Town Wilderness Study Area (WSA), Hand-laying geophones within the
WEA will be allowed as the activity meets the non-impainment criteria.

The environmental assessment was released for a 25-day comment period. Based upon
comments, BLM prepared an ermata (see Appendix A) which further clarifies the ext in the
environmental assessment,  BLM received 437 comment letters.  Appendix B provides a
summary of comments received and BLM"s response 1o them.

BLM appreciates the public’s participation duning preparation of the environmental analysis.
The Decision Record can be linked from the Rock Springs website. The address for Rock
Springs’  website is g dw o wy bim govifield _officesrifo/rs_home himi.  Copies of this
Decision are slso available at the Rock Springs Field Office in Rock Springs. You may call Terd

Deakins at 307-352-0211 10 request copies. If you have questions about this action, please call
Ted Murphy at 307-352-0321.

Sincerely,
/sf John Mckee

Field Manager

Enclosure



DECISION RECORD
FINDING OF NO SIGNIFICANT IMPACT
HAYSTACKS GEOPHYSICAL EXPLORATION PROJECT

Introduciion

Venitas GDC Land Inc. {Veritas) submitted a “Notice of latemt to Conduct Ol and Cas Geophysical
Exploration Operations” 1o the Rock Springs Field Office in April 2001 1 conduct geophysical operations
on private, state, and federal lands in the Haystacks/™Menument Valley area in southeastern Sweetwaisr
County, Wyoming (Map 1). The project area covers spproximately 133 square miles wirth about 82 square
miles on public lands managed by the Bureau of Land Management (BLM).

The following faderal sections arc affecied by the proposai:

TITH R9TW  Sections 33,3436

TITN R96W  Sections M), 22,24, 26, 26,30, 32, 34, 36
TITHN R25%W  Sections 30, 28,30, 32

TIGN BR9EW  Sections 12,14, 24 3%, 34

TIEN ROTW  Sections 2,4,.6,810,12, 14, 16, 18, 20, 22, 24.28; 30, 312:2%
TlaN R96W  Sections 2,4,6,8, 10,12, 14, 16, 18, 20, 24-36
TI6N B953W  Sections 4,6, 8, 16-21,28.23

TISM ROBEW  Sections 21

TISN BO9TW  Sections 3-8

TISK ROSW  Seciions [-5,9, 18

TISKN B95W  Seciions defh

Alternatives Considered

The Haystacks 3-D Geophysical Exploration Praject Environmental Assessmient (WY -020-01 ~108, EA)
analyzed two altematives. Under the Proposed Action, Veritis proposes 10 conduct geophysical operations
using a “shothole™ method where truck, buggy, or portable drills would drill holes 60 feet deep, Each hole
would be packed with 15 pounds of explosive material and then backfilled with the drill cuttings. Oince the
keles are drilled and refilled, geophones lines {receivers) would be laid on the ground 1o record the spund
waves asthe explosives are discharged. In onder 1o get optimal data (sccurate readings of subsurface
pectogic structures and stratigraphy) on private and leased federal lands located adjocent 1o the Adobe Town
Wilderness Study Area (WSA), geophones would be hand lzid approximately | mile into the WSA,
Helicopters would be used 1o transpon equipment (geophones) and personnel into the WSA. Operations zre
scheduled to start with approval of the Notice of Intent and be completed before November 1 5th,

The No Action Altemative analyzed the consequences of denying Veritas® propesal.  An alternative 1o
climinate any activity associated with geophysical operations within the WSA was conzidered bt drapped
from detailed analysis (see the EA for rationale).
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Drecision

Based upen the analysis contained in the aforementioned EA, the BLM approves Ventas' proposed action.
Veritas may proceed with geophysical operations in the Haystacks/Monument Valley arca once all
appropriate ¢cledrances (e.g. cultural, palzontolegical) are obtained und the Novice of Intent is approved
Geophysical sperations will be subject 1o the following list of measures

Geophysical setivity is prohibiled on crucial big game winter ra nge from November 1510 Apnil 30
Exceptions to this stipulation must be requested in writing. Granting an exception must be zpprosed
in writing by the Authorized Officer and will be subject 1o consultation with the Wyoming Game
and Fish Depanment.

To protect greater sage grouse and mountain plover: seasonal restrictions within 2 .25-mile radius
from the greater sage grouse strutting ground would apply between February ] and May 15. A
controlled surface use (CSUY) restriction would apply frem February | throwgh May 15 from 6:00
p-m 1o @00 0.m. daily on the lek. Seasonal restrictions may be applied through July 31 within an
additional 1.75-mile radius from leks fo protect greater sage grouse ncsting habitat. Areas within
that radius, not used for nesting, can be excepted, provided actual nesting areas are not affected.
Clearances would be required for mountain plover if activities occur between April 10 and July 10,

Geophysical operations would not be allowed within the area of affect as determined by BLM
wildlife biologists based an U.S. Fish and Wildlife Service guidelines, of occupied raptor nests until
hatchlings have fledged.

The geophysical operator shall maintain a safe operating buffer batween the geophyvsical operations
and the existing facilities. The width of the bulfer would be detemmined by the facility
oW Rer G perator.

Any facilities damaged, destroyed, or removed under this geophysical explormion operation thall
be immediztely repaired or restored 1o the original condivion or it shall be replaced with similar
Facility,

The geophysical operator shall make every effont to avoid disturbing or aliering fences. Gates shall
be used when possible, If & fence must be crossed, it will be cut, with H-braces built 1o suppon the
existing fence. Upon termination of activities the iemporary opening will be permanently wired shu
and the wires stretched 1o their original tension.

The geophysical operator shall conduct all operations in conformance with the Progrommatic
Agreement For Onshore Oil And Gas Geaphesical Exploration By and Ameng The Bureaw of Land
Management, the Advisory Cowncil on Historle Preservaiion, and Wyanting . State Mistorical
Preservation Chficer, approved on January 3, 1991, An exception to these requirements may be
granted, it the setion meets NHPA requirements.

The geophysical operator shall offsct all off-road vehicle wraffic over a 50-foot wide swath on either
side of the staked seismic ling, so that one vehicle does nar drive the same poth as another vehicle,

The geophysical operator shall clean up all diesel or hydraulic fluid spills, including the
contaminated soils. Al spill-related material shall be hauled 10 a3 Wyoming Department of

3




10,

1.

12,

13

14,

Environmental Quality (DEQ) approved disposal site, Spills resulting from ruplured pipelines or
well casings shall be cleaned up as directed by DEQ and the facility owner/operatur,

As direcied by the Authonized Office, the geophysical operator shall rip or dise, snd reseed all
reclaimed well-pads, roads, andior pipeline rights-of-way that are disturbed by the geophysical
operations. All trash, Nagping. lath, s1e. will be removed and dizposed of in an suthorized location,

The geophysical operator shall conduct no vehicle operations during periods of saturated ground
conditions when surface rutting would oceur. Surfoce ruts deeper than 3 inches will be eause for the
operations to cease,

The geaphysical operator shall conduct no explosive detonation within 500 fees of springs, flowing
weils, or Federally owned stockwater wells,

Geophysical operations on BLM-administered lands will not be allowsd on or within 100 fest of
fipartan arcas, unless they are frozen to a depih that is capable of supporting the geophysical
exploration vehicles

The Geophysical Operator shall conduet all drilling and hole PlUZEINE operations in sirict
conformance with all Wyoming Oil and Gas Conservation Commission requirements.

A 200-foot bufTer for the vehicles will be maintained at all riparian‘wetland areas when working in
the summer season. The receiver lines can be laid through these areas in the customary manner.

A Class | cultural resource inventory will be conducted by a qualified cultursl retource consiliant
for the entire project area. U'pon receipt of the Class | inventory, the BLM, in congultation with
SHPO, will determine the area of potential effect and could prescribe additianal mventory and'or
avoidance sirate gies

A Class Il cubtural resource inventory will be conducted for public lands whese vehicle operations
will occur. Such inventory will not be required for areas covered by existing mventory providing
that such inventories mest current standards, Class [I inventories will be designed 1o locate and
prescribe avoudance routes or ather mitigation for all eligible cultural resource sites encountered.
Any cultural or historie sites will be aveided by at 1east 100 feer. Avoidance will be accomplished
by having a BLM-permitted archasolegist Mag or otherwise mark drive arounds and places where
vehicles may not be driven,

The eperator will use helicopters in areas where there are steep slopes and erosive soils in and
around the Haystacks.

In aceovdance with the RMP, the operator will {has) controcted with a permitied paleontological
consultant 1o survey public lands within the MVMA and map all the documented fossil sites. All
documented sites will be avoided.

The Overland Trail will be avorded regardless of land ownership. No shotheles will be aliowed
within 300 feet of the trail. Inno case will there be any visual disturbance 1o the trail cermidor (.25
mile either side of the trail). Should the Overland Trail be crossed by vehicles, it will only be in
those areas of previous disturbince such as a road or pipeline,




21,

23.

24,

26,

Based on consultation with representatives of Native American Tribul governments and based on
their recomemendation, shotholes or geophones could be moved if NECessary

Any cultural resource (historic or prehistonie site or object) discovered by the operator, or Wny peeson
working on his behalf, on public or Federal land shall be immediaiely reporied 1o the authorized
officer. The operator shall suspend all operations in the immediaic arca of such discovery uniil
writlen authorization to proceed is issued by the authorized officer. An evaluation of the discovery
would be made by the authorized officer te determine appropriste actions w prevent the loss of
significant cultural or seientific values, The operator would be responsible for the cost of evaluation

and apy decision as to proper mitigation measures would be made by the suthorized officer after
consulting with the proponent.

Any existing weed populations and areas of new infestations found during geophysical operations
will be treated with herbicides as soon as practical to contain them or prevent their spread.

Driving on sand dunes should be avoided by vehicles, and shotholes should be offset 1o the
interdunal swales where possible. Should any steep-sided drainages be encountered, they will not
be crossed by any vehicles to protect banks. Low bank areas can be used for drainage CrOSSIngs.
Any surface damage should be repaired to the satisfaction of the BLM inspector as soon as practical
after the completion of operations but no later than March 2002.

Veritas should encourage their personnel and subcontactors 1o wear hunter erange during the hunting
season os a safety precaution.

Should operations not be completed and the operator need 10 resume operations i the spring, the
operator will be required to complete surveys for special status species in accordanes with BLM
requirement,

Rationale for the Decision

My deciston 1o approve the proposed action is based upen the following:

5

The Proposed Action 15 10 conformance with the land use plan which allows fos geophysical
operations.

The Proposed Action is consistent with management objectives and actions for the Monument Vallsy
Managzment Area which specifies the area as open to mineral exploration provided mitigation can
be applied 1o retain the resource values. The measures idennfied under the section entitied Decision
assure that the resource values found in the management area remain protected,

The Propased Action, specifically use of helicopters 1o trantport personnel snd equi pment and the
hand-laying of geophones 1o record seismic waves, meets the non-impairment criteria for interim
management of wildemness study areas (see fnterim Management Policy and Guidelines for Lands
Lnder Wilderness Review). Additionally, an Interior Board of Land Appeals (IBLA) decision
affirmed a previous decision ta allow the use of helicopters and the hand-laying of geophones within
WSAs as meeting the non-impairment criteria (1 14 IBLA 333). The rationale provided by [BLA for
affirming the decision states . . . while Congress has prohibited the Secretary from issuin g oil and

]




gas leases within 2 BLM WSA, 30 U.5.C, 226-2(a) (Supp V 1987), Congress also provided that .
-mothing in this section shall affect any autherity of the Secreiary of the Interior . . 10 issue permits
for exploration for cil and gas . . . by means not requiring constraction of read or improvement of
exssting roads if such activity is conducted in a manner companble with the pressrvation of the
wilderness environment." No constrection of roads por HMprovement 1o exsing roads is proposed.
In addition, certain public lands within the Adobe Town WSA have valid, existing leases although
only 3 partion of an existing lease is within the area identified for hond-laying geophones (see Map
1.

BLM released the EA 1o the public on July 26, 2001 for o 25-day public review, No substantive
comments, comments providing data to support claims, were received that require further anelysis
or selection of the No Action Alierative. Based on public comments, the text has been changed to
comect of ¢larify the EA. These changes are shown in Appendix A, Errata. A summary of
comments from the public and BLM responses are presented in Appendix B

Since no listed, proposed for listing, or candidate (special sratug) spacies zre saticipated to be
effected by this action, concurrence from the U S. Fish and Wildlfe Servies iy nat necessary. Other
sensitive plant and animal species should not be negatively impacted by the action sirce imporiant
life events (e.g., rearing of young, seed set) have passed for the season. Should geophysical
operations be delayed, mitigation to survey for such species would apply. Therefore, all species of
concern (special stajus, sensitive, and other species of concemn) would be protected.

Biodiversity Associates, et al , has submitted “A Citizens” Wilderness Inventory of Adobe Town™
ag pew information. A review and field check of this information will occur as time and workloads
allow. BLM has nol verified thar wilderness characteristics do or do not existin the ara2 invenioried
in the submission. However, the proposed action will not cause irreversible effects or ondue
unnecessary degradation to the resources in the project area, including ary potansial wildemess
characieristics (size, roadless, naturalness, solinde or a primitive and uncon fined type of recreation,
supplemensal values) that may occur. Therefore, it is not necessary to change or supplement the
analysis documented in the EA.




Finding of No Sigaificant Impact

Based upon the review of the EA. the BLM has determined that the Proposed Action with implementation
of the mitigation measures identified above iz in conformance with the Green Riser Resource Management

Plen. Implementation of this decision will not have a significant impact on the human environment.
Therefore, an EIS is not required.

Appeal

This decision is effective upon the date the decision or approval by the suthonzed officer. The deciston or
approval may be eppealed to the appropriate effice of the Interior Board of Land A ppeals in accordance with
regulations contained in 43 CFR 31502 If an appeal is filed, a copy of the notice of appeal must be filed
i this office (Rock Springs Ficld Office, 280 Highway 191 North, Rock Springs, Wyoming 82901} within
30 days of receipt of the decision. This decision will be considered 1o have been received on the date that
itis posted on the internet a1 hrtp . Hasew wi-bin govifield_officesirsfales_home.hitm!. The appellant has the
burden of showing the decision or approval appealed from is in error.

If you wish 10 file-a petition for stay pursuant 1o 43 CFR 3150.2(b), the petition for stay should accompany
your nofice of appeal and shall show sufficient justification based on the following standards:

L. The relative harm to the parties if the stay is granted or denisd,
2. The likelihood of the appellant’s success on the merits,
1 The likelihood of irreparable harm to the appellant or rescurces if the stay is not granted,
and
4, Whether the public interest favors granting a stay.
/s! John McKee Sept. 13, 2001
Field Manager Date




Appeadiv A
Erratn

Several minor typing errors were inndveriemly published with the EA. In addition, the text of the EA has

been changed 1o either cormect or clasify it's meaning based on comments received. The text of the EA s
comected as follows:

Page |, 2™ parngraph should read “The project will be in all or & pant of the following Fedéral seciions.™

Page 3, 1" paragraph, 8% line should read * Until an evalustion is made, the management objeztive for the
ares i5 to provide protection of wildlife, ... .~

Page 4, 5 paragraph, last sentence should read ©, . issuss were brought forth in their letter dated July 8,
200E,

Page 5, 1" paragraph, last sentence should read . . is proposad 1o be conducted in the late sum=er and fall
of 2001, using ... .”

Page 5, 2* paragraph under section eatitled Proposed Action, 3™ sentence should read “Buggy-mounted dnlls
would be used in sand dunes and rougher terrain,”

Page 7, ltem 17 should read *. . . permutted Archacologist flag or otherwise mark drive around

Page 9, |" paragraph, I" semence should read “The project area encompasses 2 variety of landicapes with
scarce roads and trails in generally poor condition ™

Page 10, 2* sentence under section entitled Native Americon Relipious Concems should read “Aranpements
have been made for representatives of Tribal governments 1o visit the sres.™

Page 10, section entitled Off Road Vehicles, last szntence should read "ORYV use in the area ouiside of the
WSA and MVMA is imuted to existing roads and irails.”

Page 12, afier lagt sentence under section entitled Visual Resource Manzagement add “For those public lands
bocated in the Rawlins Field Office, the VRM classification is Class 1] Management actions for Clazs 1l
public lands must be designed 10 partiatly retain the existing character of the landscape.

Page 13, Affected Environment, section title should read Threatened, Endangered, Proposed ard Candidate
Species

Page 14, Affected Environment, section ensitled Threatened, Endangered, Proposed and Candidate Species,
add the following paragraphs

Mountzin Plover is a species that is proposed for listing and habitat occurs within the project drea.
These birds occur in low-growing or open areas where vegetation seldom exceeds 6-10 1oz hes, This
species may also be found in black sagebrush, greasewood, and other species found in ik2 sagebrush
sleppe.
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The enly riparian habitats found within the project area are associated with severalseepsand springs
on the south side of the Haystacks A semi-ripanian habiiat area forms from annual snow comice
and 15 located on the east sade of the Haystocks, Nosuitable habitat for the yvellow-billed cuckoo has
been identified within the project arex and sightings of this species have not been recorded.

Page 19, Environmenial Consequences Impacts, Special Siatus Species. delete reference to mountain plover.

fuge 11, Environmental Conssquences/Tmpacts, section title should read Threaiened, Endanpgered, Proposed
and Candidate Species

Page |6, section entitled Off-Road Vehicle Use, 3™ sentence is changed 10 read “Additionally, the RMP
recognizes that ORV use to conduct geophysical operations in areas where there are off-raad vehicle use
designations can be permitted following site specific nnalysis.” Delete nextsentence “Off-road vehicle use
designations would be exceeded on public lands in the MVMA.™

Page 19, Environmental ConsequencesTmpacts, Threatensd, Endangered, Proposed, and Candidate Species,
add the following behind last sentence.

Due 1o the timing of activity (late summer/fall of 2001}, no impact 15 expected which would
Jeopardize the continued éxistence of mountain plovers. Should geophysical operations not be
completed by November 15%, surveys in accordance with U5, Fish and Wildlife Service's survey
guidelines would apply between April 10" and July 10 as stated undsr the proposed action,

No habitat has been identificd for the yellowsbilled cuckoo and no sightings have occurred within
ihe project area. Therefore, BLM determines that geophysical operations will not jeopardize the
cantinued existence of the vellow-hilled cuckoo
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Appendix B
Summary of Comments on EA and BLM Responses

The EA was released 1o the public on July 26,2001, for a 25-day review persod, including placement of links
on the BLM Wyoming State and Rock Springs Field Office websites. BLM received 437 comment letiers
oremaits. All comment letters are summarized below (in italics) with BLM responses immediate| y following
the comment. However, to save space, letters with a similar theme have been incorporated into one with each
individual's name included ot the top. BLM appreciztes all those who took the time to comment.

Ken Driese, Ed Sherline. Bifl Willers, Donn Kesselheim, Mark Jenking, Jack Clinton, Kelly
Matheson, Jack States, Marilyn Dinge. Dave Skinner. Jonathan Merthews, Vanetsa Parker-
Geisman, Samantha Freeland, Mike Vandeman, Bobbie Flowers, Mark Giese. Annente and Hans
Johnson, Gury Vesperman. Peter Aengst (Northern Rockies Regional Office, The Wildernoss
Sactety), Angle Young, Doug Campheil, Phil White, Garrert Clevengor, Pat and Jock Jeffers, Laurie
Sraake, Sudf Divie, Naney Petersen, Don Cohon, Marlin Murie, Gaines and Lvn Whitcamb, Karyne
Lunhar, Dauglas Guilmer, Steve Ford, Brvan Fachner. Carole Shelby, Stephanie Reutner, Amy
Williamzan, Par Bacon, Trivha Towanda, Mariha Maritne: Dl Rio, Mary Morrison, Alevandra
Majors, Michael Broze, Tim Stevens, Mark Sanderson, Michael Wall, Sigrid Mayer. William
Anderson, Jeremy Minor, Mary Sanderson. Michael Durgain, Martie Crone, Pawl Moss, Creg
Sawer, Karen Miller, Charles Rumsey Jr., Jim Steitz, Patrick Huber, Dave and Berty Thomas, Neil
and Jennifer Miller, Daniel Mika, Barry Reiswig. Martha Christensen, Jock and Connie Hersen,
Albert Bitner, Rolf Skar, Alvx Perry. Doug Shirneman. Bob Skogley. Debbie Daly (Aninial Defense
League of Arizoma), Edward Kolsky, Elmer Kuball, Bob Giurgevich, Robert Lamb, Charles Hancor,
Mimi Crenshaw. Darla Doly, Lovise and Bright Springman, Kathy Moriarty, Vieki Rivers, Seon
Dieberich, Williom Mcfntyre, Connie Wilbert, Sabire fordan, Sara Houbert. Peggy Dobbing, Frank
Cafking, Brook Bullige. Ruth Niswander, Erin Marcus. Linda Heinzel, Randy Lusker, Chole
Hadaway, Gene Ball, Rvan Shinn, Donald Self, Jeff Knezovich, Chris Dietrigh, Pam Jasice. Jessica
Hepmver, Kelly Thomas, Sharan Huston, Trevor Valoa, Palden Hester, Mikich Bo v, fan Wasthoon,
Carolyn Trotmann, R. Stomats, Frank Foev, R Hersheope, Lee Rewzlot, Cherly Korus, Rvan
arson, Michelle Haycomb, Nicole Karfamia, Don Kennedy, Jerry Trotiman, Joseph Baker, Rebecca
Tweel, Robin Dean, Terra Evl, Betsv Leverth, Leroy Moatoya, Karen Batlley, Jared Budd, Doreen
Dirpton. Stephane Huston, Joff Feaske, Pally Cox, Ted Manakan, Tonv Martinez, Amanda Betux,
Ketly Baker, Judv Johason, Kuirt Feld, Buih aly, Trace Krause, Xar Trague, Tedi Porrs, Brian
Fetterman, Mclissa Landin, Keith Gasron, Robert West, Nick Spagrole, Marty Thompgan, Brittamy
Juwdd, Paige Novn, Mary Wolpent, Karen Hare, Elizaberh Night, Anthany Ford, Joel Clovpoad.
Avdrew Srencel, Dan Woolcon, Cathy Gusi, Rose Barela, Pat Dignen, Bergen Ebiand, \larine
Purdy, David Poncoby, Dawn Gable, Aiicia Cook, Sandra Hendricksan, Jason Sterss, Jokn
Cavanagh, Joe Hendrickson, Barb Kachalode. Marshe Dinkel, Awita Aeeves, Jim McNiece, Earling
Hiel, Aurithur Anderson, Catherine Howell, Kristen Painter. Wendell Funk, Robin Smith, Cinthic
Wutchierr, Max Kessler, John Sgansen. Another 29 individuals sent in cards but the names were
1epible.

Wriring ru express opposition to oil and gas explaration and drifling activities of amy kind in the Adabe Town
area of southwest Wyoming. Wyoming's basing are too often viewed as expendoble in spite of their
incredible beauty, their importance for protecting the full range of Modiversity in the State, and their
relatively wntouched character. We need 1o protect these examples of wrigue ecosystems rather than
exploiting them for short term economic gfrlin. Urge BLM to:
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Drop the profect.

Assess the wilderness gualities of the proposed citi=en s proposed Adobe Tovws Wildermess:
Adobe Town WA as de facto wilderncss and to not permit oil and gac exploration to
frespass inside the boundarips:

Compiete a full EIS which shonld assexs how oil and gas development wanld affect olf
wlnerable or rare animals (e, midger faded rattlesnake. black-faoted ferret. great basin
gopher snake) and plants, and how the regions wilderness valies and natural charocter
would be affected

Ly Late e

Thank you for your comments. Adebe Town WSA ismanaged in accordance with BLM's Handbook 5550-1
frierin Management Policy and Guidelines for Lands Under Wilderness Review, Any action that takes placa
within W5As must meet non-impairment crilersa, Hand-laying geophones (recording devices), and the use
of helicopters, within W3As meets the non-impairment criteria. Laying these geophones within the WSA
15 needed 1o get accurate data for privately held and federally leased minerals located adjacent to the WSA,
o shotholes or exploratory oif or gas wells are proposed to be drilled in Adobe Town WSA. Although
Congress precluded isswing new oil and gas leases on public lands under v ildemness review, it did provide
... nothing in this section shall affect any authority of the Secretary of the Interior . o issue permits for
exploration for oil and gas . . . by means not requiring construction of road or improvement of existing roads
if such activity is conducted in a manner compatible with the preservation of the wilderness environment”
(30 U.5.C. 226-3(a) (Supp. V 1987)). Mo roads arc proposed for construction or improvement. Only
Congress, with Presidential approval, can designate an srea as wildemess.

National Environmental Pelicy Act (NEPA ) requires preparation of an E1S if theaction is considered "major™
and’or impacts are “significant™ Depanment of the Interior Manual 516 DM, Appendix 5, Section 5.3
defines major actions that normally require preparation of an ET5 by BLM (see Federal Register Notice, Vol
57 No, 62, starting pg. 10913 for latesi version), Geophysical operations da not meet the eniteria set forth
for actions normally requiring preparation of an EIS nor are the impacts of conducting geophysical operations
significant. Therefore, preparation of an EIS is not necessany.

It should also be noted that geophysical operations provide valuable informanon on where gs well s where
not, to conduct exploratory drilling for energy resources, Further, a large portion of the arca propesed for
geophysical operations is located on private {or state mineral} lands {checkerboard land pantem) with the
remaning on public lands, most with valid, existing federal oil and gas leasss, Some of the arca involved
is currently being analyzed for nutural gas exploration and development in a project known as the Desolation
Flats Natural Gas Project in which an EIS is under preparation. The northem portien of the project area has
already been analyzed (E15) and approved for natural gas development in the Continemal Divide™"Wamsutter
T Mameral Gas Prayject EIS.

F Dave Kenaedy, Howard Roberisor, Keith Sievens. Mack Johnson. Emie Williams, Greg Wood,
Colleen and Srephen Leeson, Jofn Linn, Mike and Par Dighans, James Barlow, Nickalus Junt, Mike
Poirier, Jim Olsen, Edward Hernandez, Jim Piaaok, Mark Wagaman, Krista Torres, Richard
Treving, Mike Bertness, Vincent Dewolf, Allan Sander, Luis Bonsen:blante. Lisa Treving, Heoward
Turuis, Sandy Schulz, 8. Brooks, Nadviedad Vazgues, Dive Purcell, Scott Hoemmnans, Dan Siegel,
Skelly Waii, Debroak Sycauve, Dan Dooley, Troy Roach, Beverly Matthews, Dan Whitnran, Brant
Carwright, Chad Kalk, Biron Teglrdine, Cheis Peck, Dave Dutchover, John Deruberger, Henry
Biggart, Cory Gifford, Faucto Blarco, Donnic Stone. Steve Paiter, W. Righy, Brad Hurt. Cooper
Refger, Jugn Martinez, Jim Phillips, Donald Stafford, Tracy Nessler, Duvion Bonnertts, Chevy Chase,
Firginia Simmons, Joe Esparaza, Adrion Royas, Carlos Dugue, Alfredo Malenado, Vieki Mauoz,
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Joe Rosas, Kennell McMilin, Frank Hail, Jue Cartwright, Greg Huey Patrick Payae, David
Grunter, Paul and Marlene Sihfev. Marry Hall Hugh Frazer, Tum Makvis, Jeff Harwell, Jenntier
Schwariz, Daniel Murphy. James Margan, George Cravford Seven Mills, Willie Koenaig, Jaonws
Woaldredge, Alfonso Munoz, Daniel Hutt, Rieky Gonzales Jr, Robuvrt Bamos, Jose Maemar, Frunk
Garra, Graham Anderson. Juan Trevime, Jamer Crenwford, Javive Camavillo, Terry McClond
William Sewando, Terry Dovee, Joy Caverichael, Jon Allen, Kermic Krilv, Thomas Hivewes, Terera
franum, Roger McGarry, Patrick Harts, Kire Miller, Howard Robereson, Josh Nuan, Jerry Hatuer
Charles Webb, Mart Roth, Nowey Gilsar, John Harts, Juan Carvitle, 11illfe James Jr., Roper Lopes,
Keon Allen, Sergio Sarchez, Rager Wit Juan Martines, Harry Chapman, Gwen Dacelsor. Tina
Perez, Clarence Haws, Tony Orohman, Carrie Senanes, Billy Zucker, J Albill, David Biitle, John
Coiran, B. McKay, Dervell Mavintez. Albert Hordy, Franciseo Jarierreves, Douglay Goodvin,
Deanna Goodwin, Mills Lange, M. Willle, Roz Bams, Martin Ortiz. 0. Robinson Jr, G. Peniinger,
Sulie Martin, Orlands Rodriguez, Anthony Perry. Michae! Lege, Cerifo Carrillo, Martin Bails, Joe
Alurer. Joe Avalu, Richard Andersen, Arden Boch, Johnny Ruis, Allefandro Martines, Alvaio Peale:.
Lary Pike. Wil Hufl: Cheyenne Miller, Mike Mayne, Nathan Williams, Larey Shoeini, Kevin
C'Connell. 5. Machuey, Vicente Salinas, Chrlsiapher LaPlante, Michael Bienevour, Scott Rodw ell,
David Codding, Dave Moysey, Scott Harman, Rob Harine, Richard Rosenwcrans, Richard Garcia,
Melissa Mrazek, Danielle Porter, Dinvid Cru=, Dan Chavry, Jessica Mrazek, SJames Deviin, Rebeceg
DuPont, Fred Meendsen, Karen Malick, Roy Bennen, Rick Woodward (Benrwood Inc. ). Jokn Elfis.
The same lenter was received by another 14 Individuals whose names were ilegible,

Suppert the Havstacks 3-D geophysical project being proposed by Veritas. Seismic information gathered
on 3-D profects alfows oil and gas expioration companies the epporiuniey to eliminate the expense and
surfoce impact of drilling and reclaiming multiple exploraiony wells. The shart-term tmpact i3 minimal and
the long-term impact is regligible.

Current energy demand will continwe 1o graw in the future and projecss suel ay this will go a lpmg way in
helping to mcet this demand, Geophysical data gatiered s ith 3-Dprofects is cracial in the exploration effors
requitred in drilling succestfil wells. 4 hundred individuals will be needed 1o conduct the operations and
each crew spends thowsands of dollars thar bolster the local eConpmy

Thank you for your comments.

3 Bl Spiliman

Geophysical operations should be denied. This i a comtinuing atiemp 1o chisel around the edges af the
urtlgue landscape that southwesst Wyoming. One can see a steady siream of pilfield trucks when traveling
rovih of Reck Springs and this is whar BEM would subject all of Wyoming 1o, This desert will show scars
aof develapment far lifetimes, livter, and indusericl waste. These anr-ofstate companies have mo respest for
the values of this land and are only kere to take the cream. One isswe that wash 't addressed af afl iy Black-
foated ferreis that | have personally seen in Sweerwater County cver the past 16 years. As prairie dog
populations continue to decline, it is more [mportant thas evir that any possible infringement of territory
that may provide shelter for this endangered species needs guashed. There are many other lssues thar can
be discussed for not allowing planning or sutright development of this desert area and most ar ignored by
BELM as it rushes headlong to suck every lest rovalny dollar. This iv a WS4 and should nneguivocally remain
free fornt indusirial consideration for development.
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Thank you for your comments. BLM invites vou to contaet us 1o discuss vour sightings of black-footed
ferreis. Please see response (0 Comment &1,

4, Julie Kay Smithson, Joe and Phyllis Bell

While the area you are considering for fgeophysical operations] is beantiful, ir alvo very dikely comtaing
resources thal can help our cowntry provide its citizens with oif and gas. withou frparifg i from halfway
around the world, | seldom see a decision that puts the needs of the American citizens before the “deep
ecology " individuals who purpert to “speak for the plants and animaly, ™ { wrpe vou to consider that ail and
ges exploration will help keep our country healthy,

Thank you for your comments.
b HWarren Anderson

Drew an avea 57 antelope license. Area 57 kas historically boen the hardert to draw and the best trophy
area for antelope huniers in Wyoming. There are only 75 licenses in this vast grea. This is one of the best
wilderness huming opportunities in Amevica. Part of the this area i1 the Adobe Town WS4, Horrified 1o
diseover that you have given preliminary authorization to the Veritas Hovsiacks profect,

Wyoming Game and Fish Commission 2001 regulations set the limit for type | (bucks, does, fawns}antelope
heenses at 300 and type 6 (doe/fawn) at 23 in area 57 for 2001, Type | antelope season runs from Seplember
20 te Oxtober 15, and type 2 runs from September 1 to October 14. The Havsiack project ares affects only
a small portion ofarea 57, During geophysical operations approximately 20 to 30 individusls will be necded
for drilling the shotholes and laying geophones, and another 50 to 60 individuals will be required during
recording. The EA acknowledges thar geophysical operations would oceur duning antelope huniing and that
husters in the vicinity of geophysical aperations could be slightly incon emsenced.

This betrayt your commitment 1o sty this area as @ BLM wilderness ax divecred by Covrgress. Griven tho
part of the avea invalved is a WS4 requires an EIS before this preject can rabe place. Failure to do on EIS
spens the door to have the project stopped by litigation. You showld consider the Clrizens® Adobe Town
Wilderness Proposal. The area conrains imique and remarkable resources i luding desert fa ndycapes ani
wifdiife. The Museunt of Natural Histary (New Yorkt-has identified portions af the area fBLM does not
identify specific locations] as ane of the four most important fossil collecting lacations in the LS
Autharizing this project in an area that has been considered ax @ narional park iv.a sharp stick in the eve 1o
the people of the Wyoming and the US,

Actions propesed in WSAs do not necessarily require an EIS. Analysis of wildemess proposals normally
requires completion of an E1S in accordance with Depanment Manual $16, Appendix 5, Section 5.3, Actions
Nomally Requiring Preparation of an EIS. As stated in item |9 (Proposed Acticn, other commented
measures) of the EA, the proponent has contracted with a BLM-permitted peleontologist to map all known
paleontological sites located on public lands. All known sites will be avoided duning operations. In the
unlikely event that the proponent wznted to change their operstions to include activities such as road
construction or ground excavation of any type, a field survey would be required prior to surface disturbance.
Appropriate measures would be taken a1 that time 1o protect the resource. Thus, there will be no impact 1o
paleontological resources. Please see response to comment #1,

& Tom Clayson /
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AME Petroleum, a subsidiary of Anadarko Petroloum Corporation, ewns a considerable portion af the
mincrals located in the propoased explovation area and the proposed progect will affect RME and irs intercaty
Inthe area Acquisicion of subsurface dota through 3D sefsmic teehnology will posithly affect management
nf the nation s muneval and biologic resowrces o3 well as those of the intermingled non-federal lands, The
project it o first step toward industry s ever increaging ability to reduce its footpring on the grownd, Using
30 rechnolagy results in a thorough undersianding of the subsurface in a mivimally invazive mamner,

IWith daia obtained from the profect, operators can beter derermine those focations where nof to drill and
afien ieads ta a reduction in the overall cost and swiface impact of @ drifling program. Redweed cors wilf
foster affardabie and reliable energy for our nation. wiile imparting minima! impact to the emvironment
Chverall, public land will benefit due 1o the high potential for less surface distirhance 1o ocenr.,

BLM Manual 3130 Grehore Ol and Gas Genphysical Explaration Surface Management Requirements,
provides thar geophysical exploration by helicopter ar ather maang no réguiring road condiruction may be
autharized in o WSA if ir satisfies the non-impairment criteria. The 3D survey moeets the non-(nipairment
eriteria for the following reasons.

- Temporary presence in the WSA and no new serface disturbance will occur-

- Operattons inside the WSA will occur on foor and only consist of placing geophones and cables

on the surface;

- impaces will no more damaging than that inflicied by recreational use of the fand:

- Compaction af soils or vegelation In the WSA will rot occur, thereby negating the reed for any

reclamation,

- When 1D activity s completed. the area will remaln suftable for wilderness desigration by the US

Congress should they decide that wilderness management is aporapriate for the area

RME has concerns with the mitigation measure on page 7. item 20 (avoidance of Overland Trail, no
shotholes allowed within 300 feer of trail, mo visual disturbance tre trial corridor. and crogsing the irail in
disturbed areas only). RME understands the confliets between cultural resources and other resonirce uses
reguire resolution. Neveriheless. we believe that federal mitigation measives for the Gverland Trall should
not be applied 16 non-federal lands. RME view canflicts over resource use and impacts to the Overdand Trail
on non-federal lands ax civil matters berween the [private] landowner and operaror.,

RME believes that a finding ofno significant impact for the HavsieekiMonnnent Valley Geoplnsical Project
&4 i supporiabic and wrges timely acrion on the projecr.

Thank you for your comments. The Cverland Trail (485W1226) as a general historic properry has been
determined 1o be cligible for inclusion in the Naiional Register of Histaric Places in previous consultation
between the BLM and the Wyoming State Historic Preservation Officer (W-SHPO), However, specifie
places along the Overland Trail may ulumately be determined 10 be eligible or not eligible during future
consultation efforts with the W-SHPO. BLM, in the GRRMP has determined that avoiding effects 10 the
Overland Trail by not allowing shotholes within 300 feet of the trail is an appropriate mitigation measure
given the trails historical nature and likely WRHP eligibility of any given segment of trail.

Since the geophysical project is a federally permitied undertaking, it is covered by regulations governing
implementation of the National Historic Preservation Act (especially Section 106 of 36 CFR 800}, Pursuant
toSection |06 of 36 CFR 200, potential effecrs 1o all NRHP eligible or potentially eligible historic properties
must be |:Er:‘u it account by the BLM when permitting any federal undenzking, In other words, the BLM
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must consull with the W.-SHPO conceming eligibility and effects of the undertaking wpon NRHP eligible
praperties whether they be on private or federal lands, In order 10 expedite processing ofthe Notice of Intent
for this project the BLM applicd the same avoidance stipulations it applies to protect the Overland Trail on
federal lands 1o portions of the trail on private lands.

The privare landowners are free to deny spplication of 1his stipulation on the trail on their lands, Refusal to
allow this protective stipulation weuld cause the BLM 1o consult with the W-SHFO scknowledging the
potential for un acverse effecrt 1o occur to the Overland Trail on private lands as a result of permtting the
federal undertzking. This option is entirely up to the private landowners invelved: however, 3 determination
of "adverse effect” would trigger a muth extended consultation effort, possibly invalving the Advisory
Council on Historic Preservation and ebviously would greatly delay implementation of the projest.

7 Michael Evang

Hased on the reporis that have been in the Rawlins newspapers and on the radio. You are comsidering the
possibility of allowing seismic exploration i the Adobe Town WSA, If vou are going to honor e stafus af
amy WSA, vou cannot allow motorized vehicles, Otherwise. the BLM are adiniating vou will mect permit ol
and gas drilfing and simply ignore and destroy the wilderness atiributes af the area. [ know of mo place
whether there has seen recent seismic exploravion and that driliing is not planned or alreaddy taking place,

In the pasi several years, I kave seen the Powder Rim and alf the country north to the Hoysiacks repeatedly
“eaplored” by countless surveys and the thumper buggies, These project have left tracks evervwhere you
can ride a horses and thousands of vards of fluorescent tape. Three weeks ago form the noreh slope af
Powder Rim in the dark of sight, you could see the lights of at least 10 arill rigs, except in the area af ddebe
Town. In the light there ave canstantly dust trails as vehicles voar up and down roads thar were not even
there five vears ago. AN of this commencing before the so-called eREFE) CriTiE we are Suppose fo be havieg
today. [ knmow vou are wnder grear pressure from your agency s leaders and the cirrrent administrarion's
energy plar to apen up all potential oil and gas areas 1o drilling, Please respect WS4y, You and the vil
companies can explore, drill, and irespass 90% of Wyeming now and if there is any potential, samebady will
Sor very short term gain. Please provect the Adobe Town WS4, The whole area is sull v Ifd and supparts all
the wildlife Ir did when Buick Cassidy ond his pafs rode through there, It deserves recagnition and
Protgction of wilderiess siatus.

Thank you for your comments. BLM must manage WSAs and all public ands in zceordance with the
mandates of Congress. As statedin BLM's response to comment letter #1, while Congress precluded further
oil and gas leasing in WSAs (Adobe Town contains existing oil and gas [eases), it dud allow for muineral
exploration via geophysical operanions within WS A< as long as it meets the non-impainsient ¢riteria. Hand-
laying geaphones 10 record seismic sound waves is contidered a non-impairing sctivity. No vehicles will
be used in the WSA and no natural gas or oil wells are proposed to be drilled in the WSA, Approximately
30 percent of the project area was analyzed and epproved for oil and gas exploration and development in the
Continental Divide/Wamsutter Natural Gas Project. Part of that analysis included transpomation planning
and road maintenance including dust abatement, We have notified the Rawlins Field Office of YOUr Concems
aboul Just.

8 Leo and Rosemary Renson

Read abourt the praject In the Casper Star-Tribune and learned that BLAf received a citizen proposal from
conservationists and that the document containg more than 930 poges of documentation, We unders tand thar
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the Adphe Town WA contains 85, 710 acres, the dociment ingludes avidence fhrar it showld have been ged
stifl eondd be expanded 1o twice e size or move, s possible that errars of ontission were made back in
the 19703 when BLM inventoried these lands.  The wildereess proposal deservey @ iharnugh inspection
befare you start in motion any acriviey that might develop an wnstoppable momennan of its own, We read
that the miincrals indstey worr 't husher to dishod the area ar alf if selsmic mapping finds little promise of
ot or gus, The article didn 't mentivn whar would happen if ol and gas is indicated. We bnavw it wenfd fikely
resembie what is happening all over in Sublene Counte. Perhaps vou would hear that gy wells could be
developed from | pad, then later hear thar aops, thar weuldn't be economical  And all the roady and
pipelines would adversely affect willlife. If vou were to reaffirm vour divective to mainiatn the wildermess
aspect o the WA for now and in your mandate mamaged public land for it highest use, there wonld always
be chances in the future to reques: again the epparonity to explore and 10 develop what might be found

Tou must work ta enlarge the curvent WS4, O ard gas wer't go away and the fiture owners of public land
will have the oppormnity fo prioritize the treasures of their land A majarity conld always reconsider and
decide against wilderness as the best use of these lands or they might instead a pplawd and retaln wilderness
proteciion ifyou work for it now. Arleast they would have a chaice. Start development with an EI5. the arsa
ir tao impartant to be changed forever because of negligence,

Thank you for your comments, The proposed geophysical praject will not adversely affect potential
wilderness characteristics, should they be identified, and therefore would not disqualify the area from further
consideration as a WSA_

9. Bill Phelps

Wyoming 's greatest economic aiser is not encrgy sales. In the futire, wild land will be the grearest econvmic
hoom. The continuous population increases projected of the mext 30 years will evenitially use upr the scanr
energy supplies we can find as we must also eventially find more efficient technology fo consume iess
energy. Once we develop wild lamd it is gone forever. No efficient technology can brieg it back Please
preserve the wiid [and that remains in your corner of Woaming, especielly the Adobe Town W54

Thenk you for your comments. Please see BLM's response to comument leter 48,
1. Marvin Brivesham. Fiving J Ol & Gaz

Flying J Chi & Gas supporis the acquisizion af the Havstacks geophysical profect as proposed by Veritas,
Scismic data gathered in aveas suclt as this helps properly lacate exploration wells thereby minimizing the
surface disturbance and impacts othervise eaised by drilling exploratory wells. Surveys with 3D seismic
data alse further enkance the potential for eliminating unnecessary develogment wells and their associoned
impacts, The Washakie Basin has a tremendons resowrce base of clean burning natural gas to help fuel our
Nation and the data gathered fram this servey is crucial n the exploration efforts o f sl exiraciion indusiry,

Thank you for your comments,

H.  Duane Keown, Katherine Fitch

Writing regarding the lack af an EIS concerning the Adobe Town WSA and possible tmpact prior to the
Varias [sic] Haystack Seismic Exploration Project | understand that this exploration will e within the
Adobe Town WS4 You have protecied and preserved this area ar a possible wilderness area and now you
are preparing to risk its wilderness character for oil exploration, Exploration with scismograph risks the
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potcitial for designated wilderness area of cowrse it the sxplaration finds good prabability of el or gay,
drilling will vake place and the fand's wilderness designation potential will forever be lost, especially if ol
G guis is found in an amount thar is profitable

Even more sharisighted s the racrifice of this land s wildiess in view of the longevity of fossil fuel a1 our
primary source of energy. The best estimates even by the oil companies da not give oil and gas 100 years
ag our primary source of energy for transportation and hearing. Of the industlol and elevefoped rations,
only the US is projected to dowble in papulation In the nexe 100 years, pritngrily from immigration. The best
wte of this land for the next 100 years is no ure at all.

Lite to add ancther version of our energy wse and prodiction in the near furure, one that public land
managers would do weil 1o consider. It certainly is not the vision for public land and energy meeds held by
the current administrations, federal or siate. This description af a consarvation path for energy produciion
and uze woi publivhed as a guesr editorial | wrale for the Carper Star Tribune May 27, 2007 wunder the title
"Burning {ssues.” Adobe Town Wilderness can be serving the 500 million Amervicans in 100 years and for
pasterity. Ifi1 is opened 1o oil exploration now, 100 vears the fossil fuel it contains will have contributed
fo the carbon dicxide ncrease in the atmesphere and the wildeess characrer &f the land witl have been
sacrificed  Probably 100 years Rydrogen will be our primary fuel. The earth's fossil Suel remaining wil]
have uses of higher priority than o be burned as energy.

Thank you for your comments. Please see BLM's response to comment leiters #] and 88, No ¢ xploratory
wells for oil or gas are proposed within the Adobe Town WSA.

12 Jason and Linda Lillegraven, William and Jane, Bigler,

Wyoming has vast areas that are unigue, These areas serve a refuges for the Jull range of mative biota and
grovide aliraction for the human citizerry who wirh to experience elosystems that eliewhere are becoming
resiricted essemtially 1o the point of loss. Adobe Tows gained its name because of the pale rocks, when
viewed from o dizstance, lank ke scatiered ruing of Mexican desert Viflages. The badlands landscape
becomes ever more spectacudar as ane actially enters the Adobe Town. The area is relarively unspoifed
with o minimym of exisrting ready and a maximum of nanral quiet and peace and endemic life-forms, There
exists no more remole prea in oll of Wyeming, and its enviranmensal fragifine is exirenre. The gengral
vicinity ef the Adobe Town that was considered for national park status and {5 presently is an official BLAY
WSA. Adjacent arcas to the WA represent part of the citizen s propased wilderness, 4lthoush tie WS4 5
efficial far your agency, the existence of the latter has nof yel been acknowledged by BLM

Wit wowld fustife BLM fo allow active energy explorarion fusing off-read mosarized vehicles ) within a WS4

prio ta satisfaciory completing an EIS? BLM is nor mandased 1o put the ecanomics of energy development
above intangible values of preserved lands. Af the very leass, the process af shedy af enviranmenial impacs
shounid proceed ta completion prior 16 allowing trespass upon these public lands of oil and gas corporare
interest, The cilizen's proposed wilderness should he acknowledged by BLM as being relevam 1o
considerations of i WA

Thank you for your comments. Please see BLM's response 1o comment letters #1 and 85,

13 Jerry Devin
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T my vivits 1o the Red Desers, | have observed many weils being dreillod ard gas wells that have heen
conpleted | lave seen anielope laving o the completed wells and grazing clasely o welly being complered,
! foel with proper safeguards and following envirommental policies already in place, this area can be
expiared and drified for production valwe ail and gas without harmig the cnviroement, [have seen restored
areas where coal was previously mined and those aveas ol had more vegeation and better vegeration than
the adiacent. nntouched areas. | agree with BLM, giving prefiminary autfrarizarian for expleration of this
area a5 long as all appropriate eavironmental safeguards are followed

Thank you for your comments.
id, Larrell Gillen, Williams Energy Services

William Energy Services supports the Haysiacks 3D geopinesieal profect as proposed by Veritas, Seismis
information gatkered on 3D prajects. swch as the Havstacks, allows companies the opportunity fo elimingle
exploratory wells. The geophysical data gathered with these npex of 3D projects s crucial in the
exploration gffor: required in drilling sueeessful wells.

Thank you for your comments.

15 Rick Oboe, CPC Energy

Energy demand for our country has continued to expand and that the supply and demand concerns which
have been exhibited in California are only o smapshot of the problem. ANl forecasis that 1 bave seen predict
@ contimued increase in energy demand by the US public. Califarmians have srated the cost af energy mgr
be kepr fow and that reguires the energy indusiry to wiilized efficient, imvovarive, end cos! efficient means
fa focate and develop the needed fuels to generate shis energy. Tiree-0 seismic swrvens are efficient and
are designed fo oid in defining the fdrocarbon acenmplation whick fuel our domestic ERergy seeds.
Geophysical data will be used for vears 1o come 1o define and reflne drilling locations for oil and gas wells.
| share concerns for the enviramment and believe the use of advanced technologies 1o more swccessfully
tocate and refine locations for hydrocarbon is pesitive for the enviranment,

Thank you for your comments.
T, Wendy Keefover-Ring, SINAPU (Sowthern Rockies Carnivore Restoration Froject)

The discussion and mitigation measures inthe EA are woefully inadeguare 1o handle the kind of damoge thar
off and gas exploration, dritling, and other activities proposed for these foderal lands. These harmfil
activities will occwr In wilderness-quality lands which fave been identified by citizen's graups, located
adiacent to the Adobe Town WIA, The damage fo lands, cultural arsifaces. weter, and wildlife have not been
adequarely analyzed In any meamingful way and ver, if appears that the BL M is willing to move forward with
PH proyect.

Geophysical operations are not equal to nos the same as oil and gos exploration wells where roads, wellpads,
and associated fazilities are required. Geophysscal operations entail drilling 2 small (3% 1o 4¥%-inch) hole
50 feet deep, placing low-level explosive material, and repacking the hole with the drill cuttings. No
disturbance is needed other than the hole.
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We provide a few examples to ilustrate some of the inadequacies of the EA. The Ed only give big game an
ablrevioted season on “crucial winter rangie" from only mid-November uatl Aprif 30 Genting advequate
forage and browse in the wintertime is fundomental to the sprvival of bi game specicy. Stressing animals
wiith auditory and viswal stinndi will vasiee theat animals will spemd their precious energy budgets fleeing
instead of faraging which may resull in a decrease in the herd's fitness.

The commenter misunderstands the purpase of the crucial winter stipulation, Veritas is planning on
completing their geaphysical operations before November 15 when BLM stipulations for protection of
erucial winter range apply. Should Veritas not complete their operations by November 15, then the
stipulation 10 protect such ranges would apply. Crucial winer ranges for mule deer and pronghemn antelope
occupy only a small portion of the project area,

fmpacts o rare fauna ingluding swift fox. Jerruginous hewk, burrowing owl, Breater 3ape growse, MOURiain
plover, Black-footed ferreis, the Grear Basin gopher snake. and the niidge! faded ratilesnake are either not
discussed in any meaningful way nor are mitigation measures adequately addressed in this plan.  The
proposed oil and gas activities ensure these sensitive species, threatened, or endurgered species decling,

BLM has considered all special status species potentinlly affected by the propesed geophysical operations.
Some of the mentioned species do not inhabit the area and the hole density in prairie GOg towns orcompleves
found in the area do not meet the criteria developed by the U.S. Fish and Wild]ife Service for black-fooned
fervet habitat. Thus, species that do not inhabit the ares are not affecied by the action. For ather special
status (sensitive) species, important life evems (¢.g.. rearing voung) have been completed for the season, The
great-basin gopher snake (Piruophis melanolencus deserticola) is very uncommon in the Haystacks area
During summer this species secks subterranean habitats to avoid dessication and 1o seek food. Shothale
seismograph activities should not adversely affect this spacies. Wenitas has been instrucied to advise their
field crews that reptiles are not to be harmed or destroyed within the project area. The midget {aded
rattiesnake [Croralus viridus concalor) doss nod ocour in the project ares, The sncommon ratilesaake found
o the southem twa-thirds af the praject is the peaime rattlesnake { Crorafis viridug virfdns). Therefore, the
impact of conducting geophysical operations is not likely to have an adverse effect on these species or lead
1o the listing of sensitive species that inhabit the area,

BLM has failed to show how monitorirg and compliarnte for the proteciion of water resources and riparian
areas will oceir, How will BLM prevem silting and erosion, What mitigation measures will be in place
whers vepetation grows slewly? Wil Veritas replant and water vegeration, Or will it exiracs what it meeds
leaving the landscape scarred and poisoned. The EA does linrle 1o atsure that Veritos will comply with
envirpamental laws, et alome BLM regulations.

Veritas voluntarily committed to use heliporable drills on approximately 20 percent of the preject. Although
expensive, it preciudes vehicles from the Haysiacks and adjoining badlands which reduces erosion and
human-made scars. The project propanent contracted 3 geologisthydrologist to review geologic literature
and apply hydrologic eriteria to protect seeps and springs in the project. Field surveys for spring and seeps
identified 11 small water sources in and on the Haystacks. An elliptic circle was drawn upslope from each
seep to provide about 1/4 mile protection from the shothole. Adverse effects 1o water sources from the
Haystacks project would be negligible,

The discussion for the protection of and mitigarion for cultural and historical ariifacts is inadegquate, BLA
has neither catalogued nor inventoried what ariifacts le above the surface and it hopes that Veritas wijl
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motice BLM permined Archeologists flags or maker and avoid crushing or otfervise desivoymyg
irreplaceable reflics.

A Class 1 literature review and Class 111 on-the-ground cultural resources mventory was petformed on all
federal lands involved in the project ares, and a Class | literature review was performed on all privare lands.
All eligible or unevaluated historic properties on both federal and private lands will be avoided by
modification of the geophysical plan of speration to provide for all vehicle raffic 10 drive around those
locations. No shotholes will sccur on any eligible or uncvaluated historic property identified in the literalure
search or the Class Illinventory, or in the case of private lands in the Class [ literature review.

The determination o3 to whither or not 1o require a Class 111 level in ventory on private lands is made by the
Field Manager following receipt of information from the Class | literature review on both federsl andprivate
lands. The private landowners are alse consulted regarding whether or not they would prefer to have an on-
the-ground inventory done on their lands and their comments are 1aken inte consideration when the Ficld
Manager makes his determination.

Factors that would likely tripger the BLM requirement for an n-the-ground inventory on private lands are.
1. The request of private landowners to have such an inventory done on their lands.

2. A much higher than normal density of historic propertics (regardiess of eligibility determination)
in any or all of the project area. Normal site density (from the GRRMP) is gencrally considered 10
be six (6) to eight (8) sites per section, or per 640-acre tract,

3. A high potential for especially sensitive site types such as human burinls andior other sites of
concern 1o Maive Americans,

4. Knowledge of any eligible historic propeny or property type that would be especially vulnerable
10 effects that could occur from this specific tvpe of undentzking whether that propenty 15 on federal
of private lind.

In theease afthe Veritas Haystacks 3D Project, none of these factors were involved. The private landowners
specifically requested that no Class [ on-the-ground inventory be conducted on their privase lands. After
taking these factors into sccount, the Field Manager made the derermination that the Class | liverature search

on private lands would adequately meet BLM obligations for private lands under the Nationzl Historic
Preservation Act,

A full E1S ir clearly warranted because of the mumber of sensitive or rare flora and fauwira that inkabit Adobe
Tawn WSA and the wilderness gualities of lands neardy. The EIS must expand the scope of new identiffed,
like whetfer Adobe Town W5A and adjacent lands are a potential dispersal corvidor for species, including
canis lupis. We can not know what impacis thir project will have on historical artifocts and relics becouse
ne inveniory has been disclosed by the EA. BLM must work with professional archeolagists to determing
what historical resources it may forever lose if those fems are not cotalogued and provided adequare
profection. We request a full EIS to take into accoum Biodiversity's wilderness proposal,

BLM disagrees with the commenter's ¢laim that an EIS s necessary due to the number of sensitive or rare
flora and fauna that inhabit Adobe Town WSA. Wildlife and plant species habitat found within the Adobe
Town WSA are also found outside the WSA. The {.}:E:Iusims reached in the EA are valid. Other measures
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are in place to protect big game habitat, raptor nesting habitat, and greater sape grouse and mouniam plover
nesting habitat, No impacis are expected 1o these species since the proposed geophysical operations will be
outside the iime frames important for the rearing of young. Mo gray wolves inhabit the project arca.

The commenter fails to acknowledge the private lands and more inportantly the private land and‘or mineral
owner wishes for the use and enjoyment of their private lands. “A Citizens' Wilderness Inventory of Adobe
Town"{Biodiversity, et al. )l shall be reviewed and fleld checked as time and workload allow. Since seismic
achivity proposed in this EA will not affect wildemess characteristics. further review is not immediste in
relation to the proposed action.

17 Dru Bower, Petroleum Association of Wyoming (PAW)

Weritas has agreed fo numerous committed meamures which go berond the reguired protective meatures
established in the current land use manogement pian. They have demansiated their willingress o work with
BLM inprotecting the environment PAW balteves the profect is mitigated o msignificance. These applicant
commiited measures are voluntary action agreed to by Veritas and showld not ostablish preceden far future
similar profects. Currently, Veritas is bound by the mitipation measures in the land uie plan along wirth
existing lerms, conditions, and lease stipulations. Mandatory mitigation in effect is mare than adeguale fo
profect resources. There is minimal surface disturbance proposed and no significance eriteriais exceeded
to indicate that an EIS is necessary, Specific comments include:

BLM has worked diligently with Vieritas to assure that all resources are protected. All committed measures
are voluntary on their par.

Page I, Monument Valley Management Area. The nanre of 3D seismic activiey will mot change the VRM
classification and not have an adverse impact on the viewshed

Thank vou for your comment.

Page |2, Manage W5A's as Class | viewshed, Veritas is not praposing 1o dvill any shotholes i the WS4,
only hand lay peophones on the surface and ne of a helicoprer to transport persannel and eguipment, There
will be mo surface disturbance or change io the VRM status; therefore, wo adverse fempact will occur within
the WS4,

Thank vou for your comment.

“Wyaming Statewide Wilderness Snudy Report, Wilderness Study Aveas Specific Recommendations ™ (Sept
1991} states that of the 85,7 10 acres of BLM fand in the Adobe Town WS4, the report recommended that anfy
10,920 acres be recommended as wilderness and that 74,790 acres be released fiom designation. Because
Congreis has not made a final determination regarding wilderness, BLM continues fo manage the entirg
W54 as wilderness, The proposed action does not impact ke 10,920 acret recommended for wildprress, ft
affecis only a small portion of the acreage BLM recommended to be released from wilderness desigraiion,
There are valid existing rights that must be hanered and the praject should nor be delaved based an concerns
regarding impacts in the W54 as no adverse impacts will secur.

Although BLM recommended 10,920 acres for wildemess designation in the Adobe Town WA, Congress

will be ultimately responsible for determining whether the area will be designated as wilderness and if 50,
how many acres the wilderness arca will encompass.
[
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Page 13, paragraph 4, Overland Trail will be avilded regavdless of lond ovwnership. PAI stronply opposes
BLM s mitigativn regarding surfoce disturbance on privare properly. Unlews BLM or the applicant has

received permission fremt the landowner fo mitigate impacis an private property, this language should be
removed,

Verilas has agreed as pant of their proposed action 1o avoid the Overland Tail regardless of land ownership.
It is voluntary on their part and BLM is grateful that Veritas has been willing to work with BLM 10 protect
resources found inthe area,

On page 7. BLM states "in no case would there be any viswal disturbance to the traif corridor.” While the
Overland Trall is protecied in the RMP with a “[ /4 mite or vicnal horizon, whichever [z less, " it is not a
Congressionally designated historic trail. Aceording to the BLA Wyaming State Offfce, only congressionally
designated historic tratly will be subject to a viewshed analyzis, but there is no discussion as e rthe
protection of a corridor for this trail. PAW opposes additianal provective measures for the Overland Traif
that are not reflected in the RMP. The profect will mol directly effect the trail avd 30 setsmic wifl not effect
the viewshed from the tratl within the 14 miile restriction. No adverte im pacts directly effeciing the rall wifl
eccur,

The Overland Trail is not 8 Congressionally designated trail. Verits has volunsarily agreed 1o avoid the trail
corndor regardless of surface ownership and is aware of the 0.25 mile RMP requirement,

Page 18, Wildlife, Three-D seismic is to the oif and gas industry a3 a cat-scan is to the medical profession.

At is quick and painless way to avoid unrecessary and intrusive exploratary surgery. A detailed image of
the subsurface that 30 provides allows the operator 1o farger the mas! promising areas while avoiding areas
that would otherwise require explorarory driflimg. which must be analyzed as gn alternative 1o selsnile
activity, This tecknology iy sherr term, temparary distiurbance. and does nol reguire the construction af
surface facilities ar roads. Impacis to vegetation and sails is temporary and will be eliminared affer |

growing season. The short term and disperse nature of the 3-D seismic and its mininral need Jor vehicles
will mot create a significant impact,

Thank you for your comument,

Socig-economics was not addressedin the EA and PAW believes that an analysis shauld be included While
the proposed action mav not stimulare tremendons growih in the economy, residents of Wioming and the
participating counties will benefit by directly crearing wew jobs and additional reveime if further
development is determined to be economically feasible after the exploratory praject it completed. PAW
belleve that this project creates minimal disturbance to the enviromment snd has been nritipared fo
Insignificance. PAW supports the prapesed action with mrodifTe atiang.

Drilling of vil and gas wells is pot dependent upon geophysical operations and future social or economic
tmpacts cannot be determined 2t this stage. [fthe data shows that there are commercial quantities of energy
and if the private and’or federal lessees want to develop the resource, socio-economic impasts would be
analyzed at the time of proposed development. Approximately 50 percent of the geophysical project has
aiready been analyzed, including social and economic impacts, in the Continental Divide/ Warnsutier 11
Natural Gas Project EIS. Another portion of the project area is currently being analyzed in the Desalation
Flats Natural Gas Project but the EIS is not ready for public release,

18, Carol Kruse, State of Wyeming Office of Federal Land Policy
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We have several concerns regavding the distribution of the document, We did not receive the E4 wniil
August | and comments weve due fo BLM by dugust 2%, Stare agencics need @ milnimim of 30 dave o

review documents. It is also af concern that the profect way allowed to proceed bofore an EIS and VEP4
comment period were completed,

The public comment period reflected deadlines for completion of the geophysical project priot to winler
wildlife restrictions, BLM has not allowed geophysical operations to occur on public lands: no suck estivity
would be allowed on public lands until the permit is approved. An EA has been prepared for this proposa)
which concluded that there are no significant impacts; therefore, preparation of an EIS is not necessary.

There is no quantification of ocreage 1o be disiurbed and no indication af how long “iemporary ™ might be
regarding Impacts and disturbances to visual, vegerative, and wildl ife resources. Neither is there cerailed
discussion of what type and duration of disnrbance might occur for area users, such as hunters and ORV
riders. It is difficuls to determine how BLM arvived &t repeated covielusions that frtpacs cam be miigated
to a non-significany level  We saw no cumulative impaet discrssion fromi this plus odler concirrent or
reasonable foreseeable project such as the Contigental Divides IWamsurrer If development.

As explained in the EA (see Proposed Action), no surface disturbance is required other than the 3% to
4Y-inch dnll hole which is drilled to o £0-foot depth, packed with low-level explosive, and then repacked
with the drill cuttings, The end result is there is no surface disturbance associated with this geophysical
project and once the hole is drilled and repacked with the curings, there &5 no further impact to the area
where the hole was drilled. Once all the shotholes have been drilled and repacked, geophones are set out o
record the sound waves produced as the explosive material at each shothole is detonated, Afer the shetholes
are detonated, the geophones are picked up and any flapging of other material is removed and the project is
completed. I reclaimed areas (e.g., reclaimed roads) are disturbed due to ruiting, the proponent is required
1o reseed the ruts. Geophysical operations weuld Iikely be conducted during hunting scason and those
huniers within the immediate area of operations could be shyphtly inconvenienced, Cumulative impacts were
addressed with each resource. With the exception of the petennial for future explomtory or development
wells (the number of which 16 unknown), no cumulative impacts are expecied to other resource valuss due
to geophysical operations. [t is likely that unnecessary exploratory wells would be drilled if geophssical
operations are densed (p. 19, EAY

Given the less than aptimal condition of batk big game and their forage due 1o our recent drought, | aritas
Is encouraged to complete the operation, ar least within crucial winter ranges, prior fa geasonal oockpation
of thase ranges. Please note Wyoming Game and Fish's safen- recommendation that workers wear burtrer
arange showld the project nov be completed prior 1o hunting season

BLM has added a measure 10 encourage Veritas o protect worker satety as most likely, operations will accur
during the huniing season.

e acknowledge the need for 3D exploration in this high matiral gas potential area. Such images will
provide valuable knowledge of the extent and location of reserves, and the econamicand technical  feas biliny
af recovery,

Thanok you for your comment.

/
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9. Lance Cock, Wramlng State Gealogical Survey

The area under consideration has an extremasly high probabiiin of sccurrence of natural gas resources.
Productive fields are found ta the north, south, sase and weest of the my WS4 The proposal Nes divectly
b the heart of the produciive Washakie Basin. Seisaic surveys requir recording dara witvide of a specific
boundar and hanel-laying recesver fines within the WSA does not require drilling or vibrating in the W54,
This will allow collection af vital seismic data up to the edge of e WEA, Without gathering this data, areus
W to'a miile away from the WS4 boundary vwill be tadeguarely imaged by the seismic profect resulting in
@ possible waste of the natural gas resauree,

Thank you for your comments.
20, John Robitaille, Wyoming Business Council

The Wyoming Business Council has reviewed the EA and JSeels i is in Wyoming s best interest to pursue the
proposed profect. If seismic explorarion is swecessfil, the opportunities Jor further development increase
dramatically. Although not addressed in the EA. berefits jor Wyaining include increases in tax revenwe and
decreases in the jobless rare.

Thank you for your comments. Please see response to comment letter #17 with regard 1o socio-ecomnomic
impacs.

2L Tam Collins for Bill Wickers, Wyoming Game and Fish Department

The EA notes that the disturbance of shrubs i expeched, is considered o shortterm distirbance, and notes
the vegetation will eventually recover tn a few years, Shrub reco very 1§ dependent on several factors and
imarid climares takes longer 1o recover than in higher precipitarion aveas. Oider age-class shrubs that are
disturbed could rake 30-40 vears 1o return 1o their pre-disturbance gi=s and function Accordingly, shrub
degrendant wildlife species could be affected fonger than expected. Considering the size of the area and the
grid spacing of the profect. o farge area of vegetation disturbance could be created in fhe shor-rerm. e
have concerns abour the cumulative impacs on wiialife popularions and would like to see the EA guanrify
the petential amountof disturbance in the project arca. The cumulative impact analyvsis should include other
adfacent aciivities (COMWIL profeet, feral horse papulations, ete.).

The Haystacks project area is characterized as arid with sparse vegetation. Part of the area will be drillad
with helipartable drills regardless of land status. Veritas has indicated that pickup trucks and recording
trucks would primarily be restricted 1o existing roads and srails. Buggy drills and ATV's {used by surveyors)
would be allowed off road and on shallow slopes. The shothale geaphysical merthod would caute less
erushing of vegetation than vibroseis methods; however, past experience with geophysical projects indicates
that neither have created long-lerm adverse impacts 10 sagebrush or other vegetation. The only surface
disturbance associzted with the project is the 3%-inch to 4%-inch drill halss, Some vegetation may be
crushed,

The E4 has no section on up}undgnmr hirds. or sage graute in particular, bur menrlons that Hrapr::,lﬂ'r
fiming showid have no impact on this species. Sage grouse have been observed in and around the project
ares during the late swommer. Altough we have ro record af any sage gronse leks in the projectarea, ifthe
project comtinues into the spring soge grouse leks searches should be done 1o conflrm that ne disrurbance
af this species W#fd;#‘tpiaer.
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Sage grouse are known 1o inhabit about two-thirds of the project aren during the spring. As water sources
dey up by July, less than half of the area is suitable for use by sage grouse. During carly April 2000, an carly
marming search for new sage grouse leks was conducted from Eagle Nest Draw through Manuel Gep. Atihat
lime no strulting grounds were focated. Several early moming surveys to delineate this crucial habitat are
planned during 2002; any new information would be shared with the Deparument, The propased acuon
incarporales measures to survey and protect sage grouse leks and nesting habitan (p. 6, EA). Activity is
scheduled to occur between August | (or epproval) and end by November 15, Should seismic operations be
resumed in the spring (not likely as other wildlife stipulations would apply), survevs for sage grouse and
other speciol status species would be required (p. 5, DR).

Altheugh the aperator plans to stagger vebicle use patterns io reduce vegelation disturbance, we expect new
roads o be created since theve are currently fow roads in the area. Powder Bim had several mifes of new
roads created after a similar seismic operation in 2000, despite the area having a kigh density of read befire
the project. The EA should address reclamation af any new roads.

The operator has commutted to stagger vehiele use patterns to minimize impacts 1o vegetation. Thus, nonew
roads will be created. Should any aress become disturbed, they would be reclaimed tothe salisfaction of the
BLM authorized officer.

The activity caused by this project conld have a negative effect on hunters and animals during hunting
seasons, Nonvesidents and resident huniers spend significant amowunts af maney and time traveling to and
within Wyoming fo hunt big game. Antelope in this area are currently managed ar a wophy population.
Although the project is an temporary impacy, the potential impacts 1o this recreational activity should be
addressed in the EA. Ideaily, the praject should be completed before the hinting season ar posiponed while
these seasons are ongaing. Because of safety ix alto an itne, we encaurape all seismile crevw members fa
wear kunter orange {f the praject continues diring the huniing ieasons,

Due to wildlife issues, the only nme frame that geophysical cperations can ocewr is August | through
November 15. The EA recognized that bunters may be inconvenienced if hunting in areas where gecphysical
cperetions are occurring {p. 16). Not all of the area will have human activity on it a1 one time. Founiaen
receiver lines of geaphones will be laid at one time. Afier the center input line is shat, the outer geophone
e is picked up by helicopter and dropped along a new line 3% miles away. Aside from helicapter activity,
two crews with ATV s will remove and reset geophones along the line. Drisruptive actvities on the ground
should be minimal and only temporary animal displacement is anticipated. BLM added 3 measure to
encowrage Veritas to require wearing of bunter orange during the hunting sessons

22, Jill Marrow, Wyoming Chaprer Slerra Club. Barbara Rugaorshe

We belteve this project will not he comparible with the inteat of the WSA designation. The project would
autharize aff road vehicies to pound the earth, destroy vegetation, create new roads, digrupt and possibly
ruin habiral for wildlife and mare scenic valuwes.

The respondent is misinformed about the proposed action. No off-road vehicles will be used in the Adobe
Town WSA. The Jaierim Management Policy and Guidelines for Lands Under IWilderness Review
specifically allows for geophysical operations, including the use of helicopters within WSAs if it meets the
non-impairment criteria. Non-inspairment means a temporary use that does not create surface disturbancs
or involve permanent placement of facilities™ can be allowed if such use can be easily and Imrnediately
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terminated upon wildemess designation. Hand lnying geephones will not disturk the surfuce, trample
vegetation. or otherwise detract from the wilderness charactenistics found in the area.

Beyond the immediote damages expecred from the exploratory preafect, it poses lung-term threaty o the
wilderness values of the arca, An oil and gas company is not poing o hivest imaney in exploration if the
presence of oil and gax lsn't likely. After exploration, ofl and gas wells could soon pop up all aver tiis
prisine landscape. We urge BLM to consider Biodiversity's wilderness propesal in the Adabe Town region,
We believe the area "as is" s worth more than the oil and gas it may yield  We remind BLM af it'y
cammitment (o protect the WA, not exploit and desiroy these frapile lands

As stated before, much of the geophysical project area lies in checkerboard lands where every other section
15 privately owned. Approximately 50 percent of the area has already been analyzed and approved for oil
and gas development in the Continental Divide/'Wamsutter Il project and ancther partion of the project area
15 under analysis for oil and gas development in the Desolation Flats EIS. Geophysical uperations also
provide information on where not 1o drill exploratory wells, thereby eliminating unnecessary surfuce
disturbance. Also see response 1o comment letter #16, last paragraph,

We urge BLM to undertake an EIS to determine how this proposed action will impact the environment. Law
reguires an EIS whenever impaces may significantly harm the enviromment ag this prafect surely will. Am
EA is not sufficient for the scope of harm this exploration project will have. The EIS must siudy what will
happen 1o the many vulnerable or rara animals and plans in the area fmidget foded ratilesnake, black-
footed ferret. Grear Busin gopher snake). The EIS must address the effects of oil and gar exploration on the
other wildlife species thar call the area home, mouniain lions, ferruginous hawks, Block-tailed prairie dogs,
wild horses, and burrowing owls. A full scale EIS would determine how the regiony wilderness values and
ratural character would be affected It i eviremely importans thay this beautifl area receive full
consideration for iis irreplaceable values and wildness. Jt would be a travesty for ol and gas exploration
to destray its wildlife and wild character for sheri-term gains,

Please see BLM response 1o comments 95 and #16,
23, Mike Long, US. Fisk and Wildlife Service

The EA does not provide sufficient informuation for the Service to concur with determination that it projeci
5 not likely to adversely effect anv species listed under the Endangered Species det of 1973, as amended,
We reguest the following information in the form of a Melogical assessment

Based on coordination with your siaff, the following response has been submined 16 vour office. It is our
understanding thai a lenter of concurrence will be forthcoming.

Blowout Penstemen, The EA states no listed plant species are present witkin the profect area, but does nor
pravide the survey information used 1o arrive at thai desermingtion, Given the presence of suitable habiat
for the endangered blowout penstemon, we request the survey resulis for this species. If blawour penstemon
is present, the Bureau should prohibit seismic activities in thoge areas,

Information for potential plant species was derived from the Wyoming Nawral Diversity Database
(WYNDD). According 1o their information, Blowout penstemon grows in “wind-carved depressions in

sparsely vegeiated active sand dunes” They also report that “Pensienton bevgent is absent from gently
undulating dunc fields that are not associated with steep mountain slopes ar rocky ridges.”, It 15 found in
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Wyoming south of the Ferris Mountains, around 60 miles gway. Steep, blowing slopes with sparse
vegelation are not present in the Haystacks Project area. During the BLM botanist's field survey of the area,
no habital was found for the species and no plants were detecied.

Black-Footed Fervet The EA does not identify if the seven white-tailed prairie dog towns within the profecy
areaare part of o larger complex of prairie dogs, Ifthese rowns are part ofa larger compdex whieh conrains
siitable habitat for the black-footed ferret (200 toval acres of prairie dops with a deasity of § burrows per
acre), then black-footed ferret surveys in these fowns may be mecesiary. We reguest information which
describes the praivie dog complex, and whether oF not that complex has sufficient size and burraw density
to suppart ferveis.  Alternatively. these towns, along with @ Buffer sufficient lo prevent collapse of
underground burrows from the shot basr, can be excluded from the selomic activity, or black-footed ferver
surveys can be conducted prior to seivmic activity in these fowng,

Of the seven idenufied white-taled prune dog towns found within the project area, two are on privaie land,
o extend across both private and public, and the other three are entively on public land. Hole densities
range between 3 and 7 holes per acre. These prairie dog towns do not constitute 4 complex because they are
disjunct and are not pant of a larger prairie dog complex,

Two and three miles north of the Haystacks are two prairie dog colonies which ars about 1/4 mile apart.
Each colony is twelve acres or less. Hole density averages are less than seven holes per acre.

A third colony of 27 holes covers about 12 acres and is just off the east side of the Haysiacks and averages
seven holes per acre. The nearest known colony 1o this town is shout thres miles farther east, near Mulligan
Draw and outside the project area.

A founth prairie dog colony is about four miles southwest, with 14 1o 16 burrows on onc side of a low ridge

and 20 to 30 additional burrows on the other side of the ridge, with an average hole density of five holes per
acre.

Another three colonies are mostly within the Adobe Town WSA. They may reslly be considered a single
colony as the holes are widely dispersed, with some holes on saltbush Tots and some holes on the sides of
stable sand dunes. Hole densitics are four to five holes per acre ar less and the 1otal surfice ares is bess than
95 acres. Neither geophysical shot charges nor vehicle activity would occur in this aren.

Based upon past experience with 2-D shot hole geophysical surveys; we are unaware of burrow damage or
collapse during or after shot detonation. The 15-pound detagel chasge is placed 60 faet into the hole and
curtings backfilled o the surface to prevent blowout and drive the shock wave downward.

Mountaln Plover. The mountain plover is proposed for listing wunder the Aet. However, this species was nof
discussed in either the threatened or endangered species, or special species status sections in the EA despire
the presence of switable habitat (page 13), Although the Bureau has determined there will be no impact to
nesting mountain plavers because of profect timing, the Service cannat concur with this detgraination,
because the project timing was not identified in the EA. We recontmend the Bureau determirie whether the
project may affect the mountain plover. Regulations ar 5§ CFR 402.10 affow for conferencing with the
Service on any action that is likely to feapardize the continved existence of any proposed species We
request the Bureau provide this office with information regarding iming aof the praposed action alang witk
measures which would minimize impaces to the mountain plover should the project occur benween Aprit 10

[}
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and Julv 1) Additionally, we wish to rerind the Bureay that the mountain plover is eurvenily protected
sndler the Migratory Bird Trean: Act iAIRTA).

BLM has corrected the text 1o include a discussion under the Threatened and Endangered Specics sections
found in bath the Affected Environment and Environmental Consequences/Impacts {see Appendix A of the
DR, Errata). As stated under the proposed action, geophysizal eperations are scheduled to be conducied in

the late somaner and fall of 2001 {year corrected in Errata) with the project scheduled w be completed by
November 135,

Several paiches of suitable plover habitat were identified on the nonth side of the Haystacks on both private
and public land, A BLM biologist conducied inventories in [ate May and early June of this habitat and did
not locate any mountain plover, South of the Haystacks in Adobe Town is considerable habitat suitable for
mourtain plover. Representative samples of these habitats were driven through and given considerable
viewing ime with a spotting scope and no plovers were found. Since the allowable window for conduct ing
3-D geophysical operations within the project area is August | through November 15, adverse impacts 10
mountain plover are unlikely. Appropriste surveys for mountain plover {and ather species) would be
required hefore operations could resume if the project is not completed by November | 5.

Yellow-billed Cuckoo, On July 25. 2001, o distinct population segment af the yellow-billed cuckoo war
designated as e candidate species for listing under the Act. This distinct population segment (n¢ludes the
prefect area. The information presented in Auachkment 2 feage 2-2) regarding rhis species, stanus it
Incarreck.

The EA was released July 26, 2001, We have modified the text afthe EA (see Errata)to address the vellow-
bulled cuckoo.

The only riparian habitats found within the project area are around sevesal seeps and springs on the south
stde of the Haystacks, Vegetation associated with this water consists of Nebracka sedge, rushes, and several
forb species. Two of the springs provide water for limber pine. A semi-riparian habitt area formed from
an annual snow cormice is located on the cast side of the Haystacks. Juniper, narrowleal cononwood, covote
willow, and limber pine are found on this ro-acre parcel. No suitable habitat for the yellow-bil led cuckog
has been identified within the geophysical project arca and sightings o this species have not been recorded,
The species’ status shown on Amachment 2 {page 2-2) will be corrected.

Interrelated and Interdependent Effects. Of the 133 square miles within the profect ares, 82 sguare miles
are Bureau lands. The ownership of the remaining surface is not identified. Under the Act. the Buredu is
respansible for evaluating all porential impaces 1o lisied species dom) private and State lands within the
project area. Jf seismic activiey on Stave and privare lands within the project area wolld nof ocenr, be
feasible, or would occur to a lesser extent withowt explovation on Federal lands, the impacts o chreatened
ard endangered species on the non-Federal lands must be considered ar interrelated and imferdependent
effect,

BLM has considered the potential impacts 1o listed, proposed for listing, and candidate species on all lands
regardless of ownership.  Wildlife and plant inventories, prior to and including the year 2001, were
conducted on all lands within the project. Specific inventories for listed threatened, endangered, and
candidate plants and wildlife were conducted in the Adobe Town area since 1981 and none of the designated
species were located.
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The project area including the Haystacks has been invensoried for raptor nesting since 1978, with re-
inventory work conducted about every four yeass. The entireares, regardless of land status, was inventoried
for raptor nest sites during spring 2001, Golden eagle. ferruginous hawk, red-tailed hawk; and burrowing
owl were located. The Timing Limitation Stipulation (TLS) provides protection during riesting and fledging
of these raplor species, The burrowing owl occupies habitat within the WS A where onl ¥ geophone laying
gctrvity &5 permitied and 1thus will not be affected.

Wildlife and habiint inventories for the Hayvstacks Project indicate that no {listed or proposed) threatened,
endangered or candidate plant or wildlife are presemt and are not likely to be adversely affecied by the
proposed geophysical project. Therefore, the BLM affiems the “no effect” determination. Uniil there 15 plant
or wildlife information indicating otherwise, preparation of a Biclogical Assessment for this geophysical
activity is not anticipeted. Burrowing owls are migratory and will likely have left the area,

24, Mac Blewer (Wyoming Ouidoor Council), Erik Molvar (Biodiversiry Associates), Bart Koehler
(Wilderness Support Center). Scott Groene (Greater Yellowstone Coalition), Soceb Smith (Wildlands
Center For Prevemting Roads). Johanna B Wald (National Resources Defense Council), Harlin
Savage (dmerican Lands Alliance), Erin Robertson (Center for Native Ecosvstemns), Debarak
Davidion fAmerican Wildlands), Travis Sl ol and Gas Accountability Praject), Mary Eorrester,

The Proposed Actton Threatens Big Game and Endangered Species. The EA anly affords big game an
abbreviated season “crucial.. winter range” from mid November until April 30%. It is not clear that this
window will be enough to adequately ensure the well-being of big game, especially given the drought and
resuiting forage loss experienced over the last rwo years in this state. In addiion, the EA only pays lip
service to the Impacis the project may have on rare species such as the black-footed ferrer, the swift fox, the
greater sage grouse, the ferrugingus hawk, the Grear Basin gopher snake and the midge: faded rattlesnake

The seasonal big game winter range dates were established in agreement with the Wyoming Game and Fish
Department. The BLM has established a statewide stipulation for activities within designated winter ranges
from November 15 through April 30 (Appendix 7, Procedures For Processing Applications In Areas of
Seasonal Restriction, Green River Resource Management Plan, Record of Decision, Detober 19970,

In accordance with LS. Fish and Wildlife Service guidelines for suitable black-footed ferret habitat (prairie
dog colonies of densities of § holes per acre or greater), no habitat suitable for the listed black-footed ferret
oceurs within Ihe geophysical project area.

Swift fox, their tracks, or scat have not been observed on the Haystacks or within the project ares. Given
the low surface impact from shothole geophysical activity, no adverse effects 10 this species is anticipated.

Sage grouse have been documented on approximately two-thirds of the gcophysical project.  As water
seurces dry up during spring and carly summer, some of this habitat is unoccupied from July through late
fall. The proposed timing for geophysical activity is August through mid-November which may displace
some birds during hunting season, but does not conflict with strutting or breeding petiods for this species.

Ferrugincus hawks a< well as other raptors have completed nesting by August and are usually foraging more
praductive habitats or migrating out of the area by the time geophysical activities may commence. The
geophysical proponent has agreed to avoid disturbing any raptor nest regardless of land status on which they
are found.
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The great-basin gopher snake ( Plruophis melanolencus deserticolal is very uncommon in the Haystacks srea.
During swrumier this species seeks subterrarenn habitats 1o aveid dessication 30d 1o seek food. Shothole
seismograph activities should not adversely effect thig species. Weritas has been instrucied to advise their
ficld crews that reptiles are not 10 be harmed or destroyed within the project aren. The midget faded
retthesnnke | Crotefis virfdus cancolorjdoss not occur in the projectarea. The uncommon ranlesnake found
on the scuther two-thirds of the project is the prairic rattlesnake | Crofalis virfdis viridus ),

The Propased Action vielates established off-road vehicle policy, Off-road ATV and fruck use associared
with the laving of geophones and the sewing of charges as wwnlined in the FPraposed Action i rot only
damaging to desert shrub communities, bt also violares established ORV policy for tharegion, The EA cites
the Greer River Resource Management Plan, which staies, "Most of the planming area iz open to
consideration of peaphysical activities except where off-road vehicle use or explosive charges would cause
wnacceptable impacis.,. Geophysical acrivities will penerally be required te canform to the aff-road vehicle
(R} designations and managenent area preseriptions " femphaiis added). Buf the propased action dogs
Aot conform with the ORV designations for the areas; The Mommient Falley Management Area, covering
a large proportion of the praposed project, is under consideration as an Area af Critical Environmental
Concern, with propased limitation af ORV use 1o designated routes. The Havsracks fall within an areq
nominaled for wilderness. Any off-rood swrfoce disturbance in either of these fwo areas rises 1o the level
of "wnacceptable impacts. " The BLM admiss in its EA that “Off-road vehicle use designations would be
exceeded on public lands within the MVMA " fat p.18). Until such rime a3 this ACEC i Sully implemented,
vehicles are limited to existing roads and trails as described i the Wyaming Off-Road Vehicle Palicy. In
¢ither case, the proposed seismic acrivity would invelve driving motor vehicles in off-road and off-trail areas
1o lay lines and set charges, in vielarion of the direction provided in the RMP and the Wyoming Off-Road
Vehicle Policy.

The use of geophysical vehicles in the project area do=s not violate the off-road vehicls policy orthe off-road
vehicle designasions in the Green River RMP. The policy allows for suthorized wuses such as thase associated
with seismic operations, Page 4 of the EA s1ates some of the management direction included in the Green
River RMP. Additionally, the Green River RMP states: “In areas designated as cither "limited” to
designated roads and trails or "limited” to existing roads and trails for off-road vehiche use, motorized
vehicles must stay on designated or existing roads and trails, unless allowed an exception by the aulthorized
officer. This Lmitation applies to all activities invalving motorized vehicles. Except for areas that are clossd
tooff-road vehicle travel, some types of off-road motor vehicle use may be allowed by the awhorized officer
provided resource damage does not occur™ (p. 15). The analysis in the environmental assessment for the
Haystacks Geophysical Exploration Project determined that resource damage would not occur. Thus, the
use of geophysical vehicles is in conformance with the guidance provided in the Green River RMP for off.
read vehicle use, geophysical exploration, 2nd the management of the Monument Valley Management Ares.

The text for the discussion on page 16 has been clarified. The statement = Off-road vehicle use designations
would be exceeded on public lands in the MVMA™ has been remaved and the following sentence added:
“Addinonally, the RMP recognizes that ORV use o conduct geophysical dperations in areas where there are
off-road vehicle use designations can be permitted following site specific analysis,” Vehicles can leave
buggy paths in some areas; however, those paths recover withina couple of years depending upon weather.

The Proposed Action does mot sel appropriate limitations on off-road travel The £4 argties that the RMP
allows “site-specific authorizations for aff-road vehicle use subject to appropriate limitations ro protect
varions resources identified during the Analviis of Proposed Actions ™ {gmphasis added), We concur with
this analysiz, Resowrces idemilfled by BLM included wildlife, cu.'rum.’yz:rnrwmed: end scientific valves. In
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addition, mast of the project area was tdentified By citizens’ groups o passess wildeencss gurlities as
iclentified in detail in the Citizons” Wilderness inventiry of Adobe Town, whicl was received by BLM an
7/23/01. Despite the fact thar BLAS has received this significant mew lnfarmation concerning previously
undocumented wildermess resources within the praposed project area, the BEM Jfatied te acknowledge the
presence af porential wilderncss in the EA. The BLM has in face rmposed oppropriale lmitations only within
the Adobe Town WA, which comprises a smail fraction of the profect area, But BLM has failed o extend
these apprapriate limitations to wildermess-guolity lands outside the WSA identified in the Citizens’
Wildernges liventory of Adebe Town. In this failure, the BLM has pracevded in wiar could be argned ax
an arbitrary and capricious manner, withholding appropriafe projeciions from some wilderness-gualine
fands while providing them to others,

The analyses in the EA documented that no long-term impacts would seeus 16 resources in the project area.
The proposed geophysical project will not adversely affect potential wildemess charactenistics, should they
be identified, and therefore would not disqualify the area from further contideration a3 8 Wilderness Swudy
Area. Similar activity has occurred in and around the project ares, including ponions of the ares inventoricd
in the "Citizens” Wilderness Inventary of Adebe Town.™ Little or no evideénce of this activity exists teday.

The EA fails to accurarely disclose impoets associated with 3-D seismic testing, The Veritas Haystacks EA
fails 1o present accurate information regarding the impacts af 3-D seismic testing of the nipe proposed by
Veritax GDC. The EA characterizes the vibrator buggies as “ATVs, " Far from being one-passenger, small
four-wheeled motarcycles, the vibrator buggies that form the basis of the project weigh 26 tans, and any tse
of such vehicles off road will create encrmous impacts on desert shrub communities as well as
archaeological and cultural resources. In locations where the vibraior is used, the entire 53 C0f-pawnd
welght of the vehicle is brought to bear on the vibrating pad, resulting in irreversible soil compaction. There
may be as many as 30 vibrator pod deplayments along a given line. These vibrators are also partcularly

prome to hydraulic fluid leaks, the potenital for toxic chemical 1pills has not been adeguarely addressed in
the EA.

The shothole method, not vibroseis, will be used in this project. The dnll-mounted buggies weigh less than
2 pickup truck and are mounted on oversized tires to dissipate compaction, In rough areas, portable drills
will be transported by helicopler to avoid surface damage 10 stecp slopes, Veritas has committed to
spreading out their vehicle traffie to avoid creating parmanent tracks.

The BLAM has }b:'.fm" ie consider roadiess and wilderness qualities as reguired by FLPMA, In irs Veritas
Haystacks EA, the BLM has violated FLPMA and agency palicy by failing 1o conduct and maintain an

adequate and reliabls imentory of roadless lands in the Adobe Town reglon, FLPMA reguires the Secretary
af the Interior to!

“prepare and mainiain on o continuing basis an inveniory of aff public lands and their resources

and other values {including, but mot ifmited to, ourdoor reereation and seenle values), giving priority
atfention fo arear of critical envirommental concern, This imertiory shall be kept curremt so as o
reflect ehanges in conditions and ta Identify new and emerging resource and other values. * 43
LUS.C 8 I71ifa) femphasiz added).

Far public lands administered by the BLM, the Secretary has delegated this inventors responsibility 1o the
BLAM.  Rooadleis areas, as potential wilderngss, are known fo be a significant reseurce and to possess
Sigrificant recreation, wildiife, and seenic valves. See, e.g., BLM manual H-6310-1, Wilderness Tnventory
arid Study Pmeeﬂ:}lr"e, Section 08 (Policy), noting thar Wildermess (s a resource which fits within the
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framework of muliiple-use on the public fands. Convequontly, the BLM has taterpreted the FLPA imventory
prrovision io require the agency fo:

“prepare and maintain on a continuing basis an inventory of ceriain public lands to determine the
presence oF absence of wilderness characterfsties "

BLM Manual H-6310-1, Section {64 (emphasis added). The National BLM Direcior kas alio interprefed
the FLPMA inventary requirement to obligare the agency fo maumtain a enrrent inventory of posible
readless areas an BLA lands:

Authority for additional [roadless] inventories is provided by FLPAMA in Sections 1024a)f2) and (8),
201a), and 202(chid) & (9), and land use planning in Sections 202fa). (8), and 205fc}. Among other
things. these sections direct BLM to “preserve and protect certain public lands in their natural
conditian, "

The proposed geophysical project will not adversely affect potential wilderness characteristics, should they
be identified, and therefore would not disqualify the area from further consideration as 8 Wilderness Study
Area. A review of the Haystock EA shows that the proposal will not degrade the potential existence of
wilderness values or the roadless character cited in the “Citizens’ Wilderness Inventory of Adobe Town™.
In regards to roadless areas, there will not be any additional roads developed as part of this project, The
naruralness of the area will remain the same. Although there will be some human impacts resulting from this
praject, they will be substantially unnoticeable in the area as a whale and will not impast the naturalness of
theasea. Any solitude or primitive and unconfined types of recreation opportunities will not be changed due
to this project. Any supplemental values that may exist would also nat be affected (pgs. 4, 5. 17, 1B EA).

Insieuciion Memorandum No. 96-176 (September 6, 1996, emphasic added). Most of the roadless areay
identified i the Citizens " Wilderness Irventory of Adobe Town have rever been therpuphly evaluated by e
BLM jor roadiess conditions ar wilderness values in any previons roadless area inventary or wilderness
study of public lands in Wyoming. The EA does not cite any such study, ror does it present any reliable
analysis of these lands to docwment the current on-the-ground conditions with regard to roadless or
undeveloped character or wilderness values. Thus, the BLM has falled to comply with its requiremens o
mtainrain, on @ continuing basis, o reffable imventory of the readiess, wilderness, and recrearion valves af
the eundevelaped lands within the Veritas Haystacks profect area

Ses response above,

According fo BLM 5 Wildernass Inventory and Smdy Procedures, the submission af swch requests from the

public suggesting that existing plans do not adequarely identify public fonds thar have wildermess

characleristics reguires BLM to review and field-check these materials. The Citizens ' Wildernoss Invensory
af Adahe Town and its accanpanying cover letter constitute precisely such a request, If BLM determines

that the area may have wilderness characterisiics, and if actions are proposed that could degrade the
wilderness valies ar the roadless character 50 as te disqualify the area from further consideration as o
WSA... the BLM should, as soon as practicable, initiate o new land use plan or plan amendment to address

the wilderness values (H-6310-1 @t p.5). So far, BLM has failed to address these wilderness guadities, and
new propases to move forward with actions that cowld degrade wilderness values, in direcr violation of
BLMs own Wilderness Inventory Study Procedures.,
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The “Citizens’ Wilderness Inventory of Adche Town" will be reviewed 2nd field checked as time allows,
Since the seismic activity proposed in this EA will not affect wildemness chazzcteristics, further review is not
smmediate in relation to the proposed action. Review and field check of new information is in conformance
with the Wilderness Inventory and Study Procedures Handbook. Since this action will not degrade any areas
that may have wilderness values, a land use plan amendment o address wilderness values is not NECEsary.,

i the Citizens” Wilderness Inventary of Adobe Town, wiich BLM received by Tuly 23 2001, there is
substancial evidence demonstrating that there are in fact roadless areas ourtide Adobe Town WSA that meer
wilderness criteria The EA daes not offer any evidence or analysis to refute owr comclictions concerning
the presence of roadiess areas. In the Veritas Haystacks EA the BLAS bas ignored this new information
rather than evaluating it, NEPA does not allow agencies to ignore key informarion submitted by the public.
See, e.g. 40 CF R 8 1302 9c} fobligation to address significant new informarion) arnd 8 15034 farency's
duety o respond to public comment). These ebligations have not been met for the infarmation provided by
Biodiversity Asseciates and others on the exisience of wilderness-qualic: roadiess areas in the Veritas
Haysraeks projec area.

See response above and BLM's response 10 comment betzr 2.

Haif of the praject area lies within the bounds af the Continental Divide.- Wamzsiitier [l Natural Gas Project.
The Record of Deciston for this project states that “Cultural resource inventories and other suwrveys for
senginive environmenial resourees will be conducied priar o Impkm.ﬂrfm as drected by the BLA. "
femphasis added). But BLM has so far failed to survey or address wilderness values outside Adobe Town
WA as identified in the Citizens " Wilderness lnventory of Adobe Town, and wilderness values are among
the most sensitive of envirgnmental resources, Thus, the BLM's fallure 16 survey for wilderness resources
within the prafect aréa fails to comply with the Continenial Divide-- Wamsutter if ROD,

Sce sbove response,

On December 22, 2000, the Solickor of Imterior tiswed an explicit memarandum in regard to potential
wilderness under the management of the Reck Springs Field Ofice, statirg that;

“BLM may net refuse to consider credible new infarmarion which suggests thar WSA boundaries
ddentified in the late [9710's do not include il public lards within the planting area that have
wilderness charocteristics and are suilable for management as wildernas, "

The instructions in the memargndun were amplified and reteforced in BLA! Instrucifon Memorandim No
JO01-0F 5, which srares:

"BLM officials st fully consider the conclusions and reguirements of the Solicitar sopinian when

scoping and preparing plan amendments, plan revisions, and supporting environmenral docnmens,
They must alsa comply with the Solicitor 's Opinion with respect ro wilderness study areas (W54s)
or ather unigue and important resources that merir protection. ™

Incredibly, even in the foce af an overwhelming guantity of evidence thar suggesis that the Veritas Haystacks
profect area includes wilderness-guality lands, the BLM has failed to addres s wildermess at all in the Veritas
Haystacks EA. This is a shoricoming af immcasurable importance in view of the fegal and policy obiigations

that spring fram NEPA and FLFMA, p

E
i
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See above response.

The Proposed Action would degrode rocaless and wilderness qualities in the profect area. Under the
Propoxed Action pur forward in the EA, truck or buggyv-mounted drilling rigs wanbd be driven crass-couniry.
According to the EA, pasi experience indicates that this tvpe of activity leads to the folluing result: "some
of tive shrub planis in the vehicle paths ave killed but the underlving grasses and forbs survive™ st p. 5),
BLM further admits that “There is potential for use of buggy paths by hunters and other recreationisi MEing
ORVs, particelarly in the first vear " (E4 arp. 161, This would porentially lead o the creation aof mew vehiele
roads and trails that could then remain open to mororized rravel indefinitely. These new vehicle routes
would swbstantially impact the roadiess and undeveloped characier of the landscapes within the project
area, possibly leading 1o the develapment of new vehicle routes. This activity would inguestionably degrode
the wilderness gualities of the area.

See above response.

Within Adobe Town WSA, "Walking and temporarily laving geophones along receiver lines would ot
detract from the naturalmess., No cumlative impacis o wilderness values are expected” (EA aip.15). Bur
a different standard is applicd outside the WEA. Here, “Crushing af vegetation, and temporary impacts from
use of equipment Is expecied and is considered a mecessary and doe Impact when conducting geophvsical
aperations” (EA at p.16). The assertion that these impacts are mecessary and due outside the WS4 is
demanstrably false in light of the fict that these same impacis will be avolded entirely within the WSA. The
application of different standards for “necessary and due ™ tmpacts inside the W54 and on neighboring
wilderness-guality lamds is potentially arbirary and capricious. Impacts to the seenle, roadiess, ecological,
and recreation values contained in the Proposed Action are equally unaccepioble on lands surside Adobe
Town W34 thal have heen propased for wilderness in the Citizen s Wilderness Inventors of Adobe Town,

See dbove response. Public lands outside of the WSA have not been reviewed to determine whether they
contain wilderness characteristics as proposed by Biodiversity, et al,

The BLM hax failed to evalvate an adeguaie range of alrernatives as required by NEPA

NEPA reguires BLM 1o “rigorously explore and obyectively evalvare all reasenable alternaiives to
proposed federal actions. See 40 C.F.R. B8 1302 14 {aj and 1508.25(c). Inparticular, federal agercies must
explore aliernatives fo proposed actionsthat will avoid or minimize adverse effects on the envivonnens, 40
C.F.R B 1500.2¢3). alternative kinds af mitigation measures, 40 C.F.R. J 1508.251c)(3), alternatives that
woield help eddress unresolved conflicss over the use of available resources fe.g. roadless areas andior
potential wilderness), 40 C.F.R. A 1501 2(c). and other rearonable courses of actiom, 40 CFR J
1308.25ck2).

Strangely, the Veritas Haysracks EA evaluares only two alternatives: (1) the proposed action, and {2} a "no
action” alternative that assumes thai wildeat drilling will take place. The BLM has failed to evaluare an
alternarive thal would provide appropriate limitations fo pratect wildernesy resources within the wilderness-
quality lands surrounding Adobe Town WS4,

BLM considered an alternative that would deny seismic activity within the W5A (p. 8, EA). Consideration
of the no action alernative recognized that denying seismic proposal could lead to proposals for wildgat
wells. The purpose of geophysical operations is to acquire dats on whether or not there are pockets of
hydrocarbons and where they are located which results in unnecessary surface disturbance (p. |, EA).
Without that knowledge there is a likelihood :J'fal wildcar wells could be proposed. The geophysical project
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will not adversely affect potential wildemess characteristics, should they be identified, and therefore would
not disquulify the area from further consideration as a Wilderness Study Area,

The BLM has failed to consider an altersiative that would permanenily protect the wilderness and roadless
velues that eurrently are found in the study area. The EA clres the Green River Resource Management Plan,
which states, "Most of the planning area is opern to consideration af geophysical activities except where off-
road vehicle use or explosive charges would cause unaccepiable impacis. . femphasis added). The off-road
vehicular activity inkerent fo the Proposed Action constitntes anocceprable impacts that would deprade
wilderiess qualities within an area proposed for wiiderness in the Citlizens” Wilderness Inventory of Adobe
Town. For areas determined io hove wilderness qualitles, and the impacts from a proposed action could
degrade the wilderress values or roadless character, WISP siates that the BLM must consider in the NEPA
document an alrernative of mitigating or relocating the praposed action to avoid or minimize imyacty g
wilderness values; and must also consider the alvernative of posiponing & decision on the proposad action
until the wilderness vafues can be addressed throngh a new lond use plan or plan amendment, which process
should be expedited and completed as soon as possible” fat p. 6}, No such alternatives have thus far been
considered in the Veritas Haystacks EA. New NEPA documentation is needed 1o draft and evaluaie such
alterratives.

Since the proposed action will not adversely affect potential wilderness characteristics, additional aliermatives
do not need 1o be addressed.  Should BLM review find funher public lands suitable for wilderness
consideration, analysis would be conducted through the land use plunning process.

The BLM must now draft and evaluate addirional aliernatives. It must evaluate an “all-wildernass ™
alternative In which these lands would be withdrawn from any surfoce disherbance that would impact
wilderness gualities. The BLM must alto draft and evalvale “Mivimum Impact ™ alternatives that wenld
require hand-laying of seismograph cables and the use of kelicopiers to drill and set charges, while
restricting vehicle use o existing roads and'trails in accordance with the Wieming Off-Road Vehicle Policy.

Such an alternalive would not only be reasonable, but also would be the aliernative thar best allows oif and
gas exploration by private corporations while pratecting wildlife, roadless, potential wilderness, seenle, and
ather resowrce values of Imterest 1o the public at large. BLM's jailure 10 evaluate such an alternarive
conrstitates a violation of NEPA, which must be recrified by the issvance of addittonal NEPA documentation

See above response,

The BLM must prepare supplemenal NEPA documentarion, inclueding a revised or supplemented Resource
Management Plan. NEPA regulations reguive the BLAM to prepave supplemental decumeniation when
“There are significant new circumsiances or infarmarion relevans to environmental concerns and bearing
an the propased action ar ity tmpacts. ™ The Citizens ' Wildermess Inventory of Adobe Tovwn constitutes fust
such significant new information and must be considered by BLM in lts planning efforis. The BLM is clearly
required fo posipone actions thal wonld degrade wilderness qualities wntil such time a3 the agplicable
Resource Monagement Plan can be brought up to date. BLM 's own palicy siates wuneguivocally thas, “Where
the NEPA process shows that a praposed aclion would disgualifi the area fraom further consideration as a
WiA, BLM should, subject to valid existing rights, postpone the action uniil wilderness values can be
addressed through a new land wse plan or plan amendment, which process should be expedited and
campleted as soon a3 possible™ H-6310-1 at p.6 femphasis added). Thus, the Green River Resource
Management Plun has been rendered obsolete by the submission of evidence of previpusly undocumented,
undeveloped lands of wilderness quality, and a new Resource Management Plan Is needed bofare profects
that affect wilderness gualities such o the Veritas Maystacks Seismic Project con he allowed to proceed,
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See above response.

A Jull Enviranmental Impact Statement is required for the Veritas Haystacks Project NEPA repulations

explicitly delineate statutory requiremtents for Enviconmental Impact Statements. These regulations state:
“Ar reguired by sec. 102{23C) of NEPA enviranmental impacr statements are fo be included in
every recommendation or report on propasals for legislarion and orther major fedeval actions
significantly affecting the quality of the human environmens, "

0 CFR B 15023 The Veritas Haystacks profect meets these criteria in every way. The propased project
area covers 133 square miles of public and privare lands, quolifying it as 8 “major” federal action. if the
Proposed Action i3 allowed 1o go forward as it curremtly stand's, it would significantly degrade the scenic
and porential wilderness gualities found within the area, causing an irretrievable foss af undeveloped and
wilderness-quality lands that constinates a significant and iong-term effect on the human environment. For

these reasons, a complete Envirenmental impact Statement is absolutely required for the Veritas Haystacks
Seismic Prafect

See shove response.

Federal courts have ruled that federal profects that diminish the wild characier of roadless areas constitute
a significant impact to the Ruman environment and an (rreirievable commitment of resources, which require
an EIS, not merely an EA. For example, in Wyoming Qutdoor Coordinating Councifv_Buiz (484 F 2d 1244,
1249-1250, sk Cir. 1973}, the cowrts ruled that logging in a roadfess area, even if nor pristine and
traversed by numeraus feep roads, significantly affects the human enviranment and reguires an EIS: in

(4 F.3d 1072, 1075-1079, Otk Cir. 1993), the courts
corclivded thor the decivion to kharvest imber on a previously undeveloped tract is “an irreversible and
irretrtevable decision ™ which could have “serious environmental consequences " therefore requiring an £15,
The area encompasted by the Veritas Haysiacks Seismic Profect constitutes a roadless areas wnder the
definitian of BLM Hondbook H-6310-1 far p.9), and has been shown 1o possess wildermess qualities i the
Cirizens’ Wilderness Inventory of Adobe Town. The decizion to allow off-road travel by 52,000-pound
vibrator buggies would result in significant visual impacts thar wowld affect the area’s eligibiliny for
wilderness. This constitutes an trreversible and irretrievable commitment of wilderness resowrces, and
reguires the kaord analysis of an EIS.

See above response.

The inittal Verttas Haystacks EA contains mumerous shoricomings, and by virtue of these shartcomings, it
Jails ta comply with federal mandares through NEPA and FLPMA. In arder to comply with foderal law, the
BLM must either fully evafuate wilderness qualities and make the reguired changes o the EA, withdraw the
profect, or pravide appropriale limitations on the project fas are provided within Adabe Town WSA)
throughout all parts of the project area recommended for wilderness within the Citizens Wilderness
fnventory af Adobe Town,

See above response.

Because of the extremely limited wilderness resources found on BLM lands In Wyoming. and because of the
auistanding characier ofthe wilderness qualivies within the proposed project area, itis imprudent to proceed
with industrial activities of any kind within the siudy area. Unill BLM produces a full EIS on the propased
project, WOC stands opposed 1o seismic tesiing of any kind within Adobe Town WSA or the surrounding
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land that have been identified as being wildernessogualiv: in the Citizens ' Wilderngss Inventory af Adobe
Town, Wild lands have spiritual and ratural values well beyond the shorr-term profits reaped by encrgy
companies from oif and gas.

Periaps Wallace Stegner summed it up best when he stated, ~Something will bave gone out of us as a people
{Fwe let the remaining wilderness be destroyed. if we permit the last virgin forests 1o be turned inte comic
banoks and plastic cigaretie cases; if we dvive the few remaining members of the wild species into 2003 or to
extincrion, if we pollute the last clear air ond dirty the last clear streams and push our paved roads through
the fast of the silénce, so that never again will Americans be free in thelr own country from the noise, the
exhausis, the stinks of human and autamarive waste, And so that never again can we have the chance fo see
ourselves single, separate, vertical and individual in the world, part of the environment of rreer and rocks
and soil, brother to other animals, part of the nansral world and competent to belong in ir... The reminder
and the reassurance that it is still there is good for our spiritual health ever [f we never once in ten years
set foot in it It 5 good for us when we are yourg, because of the incomparable sanity it can brimg brigfly,
as vacation and resi, into our insane iives, It is important to us when we are ald simply because it is theve-

impariant. ihal is, simply as an idea ” (The entire " Wilderness Letter ™ of Stegrer from which this is taken
ix erclosed as an ottechment,)

Thank you for your comment.

/
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Environmental Impact Statement
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[nstruction Memorandum No, WY - 2000044

Expires 09/30/2001

To: Rawlins Field Manager and DSDs

From: Associate State Director

Subject; Compliance with the Endangered Species Act (ESA) - Section 7 Opinion on

Non-Federal Lands in the Continental Divide/Wamsurtter Il Natural Gas
Project Area (CDYWam)

Anissue regarding compliance with the Biological Opinion (BO) for the CD/'Wam Project
under Section 7 of the ESA has been raised because of the interspersed pattern of land
ownership in the CD/Wam area. Oversight of compliance on the non-Federal lands is the issue
being questioned by the ULS. Fish and Wildlife Service {(FWS). This Instruction Memorandum
15 a follow-up to IM No. WY-99-24 - The Evient of Federal Authoriry over Actions

Occurring on Private Lands - Plants & Wildlife, dated Feb 23, 1999, IM WY-99.24 gives

the basis for what authority the BLM has on non-Federally owned lands,

The Endangered Species Act (ESA) of 1973, as amended, direcis every Federal agency to
ensure that any action it authonzes, funds, or carries out 15 nox likely to jeopardize the existence
of any proposed or listed species or destroy or adversely modify these species critical habitat
{30 CFR §400, BLM 6840 Manual and Sec. 7. (a1} of the ESA). More specifically. the

BLM has the discretionary autherity to authorize actions on public lands in large “project areas”
(30 CFR §402.02 uses the term “action area” instead of praject area - for the rest of this
document the terms will be used interchangeably) for oil and gas development, cosl mining,
coalbed methane development, etc. Section 7 of the ESA and the requirements of 50 CFR
§402 apply to all actions in which there is discretionary Federal involvement or control (50
CFR §402.03). The task BLM must face is how to direct actions which BLM authonzes an
public lands. that must also take place on adjacent non-Federal lands 1o make the project
viable, in light of the ESA. This would include authorizations for roads, pipelinas, drilling, etz
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Interrelated/Interdependent Actions:

Because of the scope of the actions on (kese project areas, large amounts of Federal, Staie,

and private lands can be involved, In projects with mived land ownership, actions on the public
lands often dnive the project and become the causal agent for all of the actions in the project
area. Thus the likelihood of a preject occurming only oa the non-Federal lands would be
remote - due (o economics, the ability to produce, and the need for lineal features such as roads
and pipelines. The Federal and non-Federal activities then meld together forming an
interrelated and interdependent (17) relationship to each other. This relationship requires
BLM 0 expand its scope of analysis to determine the direcr and indirect effecrson a

proposed or listed species under the ESA, or its critical habitar within the gnfire project area
(50 CFR §402.02), Thus,ifa praject wouldn't oceur “but for” BLM's authorization. then
BLM would operate under L1 reasoning,

interrelated ---- actions that are pant of a larger action and depend on the larger
action for their justification (these actions are related 10 one another as
part of a larger action)

interdependent - actions having no independent utility apart from the proposed action (these
actions depend on the Federal action for their justification/being)

indirect effects - are those effects that are caused by the proposed action and are later in
time, but still are reasenably certain 10 otcur
(all defimitions are found in 50 CFR §402.02)

Compliance with Section 7:

When BLM authonzes actions on public lands through the 1ssuance or granting of: licenses,
cantracts, leases, easements, ROWs, or permits, and those acuions directly or indirectly cause
maodifications 1o the |and, water, or air {50 CFR §402.02), the ulumate responsibility for
compliance with Section 7 of the ESA remains with the BLM (50 CFR §402.08), An
applicant can partner with the BLM when they are requesting an action (Section 7. {a}3) of the
ESA and 50 CFR §402.10 () and §402.11 (a)). An incidental take siatement i often

included in the BO (50 CFR §402.14 (1)) which permits the taking of listed species, other than
plants, that resule from, but are not the purpose of, carmying out an otherwise lawful activity by
the BLM and/or its applicant (50 CFR §402). The applicant is protected from Section @ of the
ESA (Prohibited Acts) when adhering to the terms and conditions of a Section 7 incidental take
permit (50 CFR §402.14 (i) issued to the BLM.

Because the BLM has a responsibility/obligation to provide for the recovery of proposed and
listed species, this responsibility dnves the BLM 1o require adherence of cerain protective
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measures for these species or their critical habitals occumng within a project area. For actions
in the project area to be in compliance with the ESA. the BLM would apply the reasonable and

prudent measures preseribed in the BO 1o each indi vidual action, and where applicable, place
these measures as terms and conditions of the action.

For example, on a lineal feature such as a road, powerline, or pipeline which crosses both
BLM and non-Federal lands, the BLM would reference the reasonable and prudent measures
language preseribed in the BO in the applicant’s plan of development (POD), and terms and
conditions would be placed in the ROW grant that make the grant subject 1o the POD. If
proposed or listed species are determined or thou ghtto eccur slong any point of the ROW,
regardless of land ownership, the issue must be resolved before BLM can grant the ROW,

Because the CD/Wam project invokes the T reasg ning and a project level BO is issued,
applicant(s) must adhere to the reasonable and prudent measures listed in the BO through the
Section 7 consultation process, regardless of land ownership, as there is no provision 1o
canduct any other ESA process (i.e.; Section 10 - habilat conservation plan (HCP)) on non-
Federal land. The only exception would be 1o withdraw the application for the overall project
and conduct actions only on non-Federal tand, then the Section 10 HCP process would apply.

The BLM may receive an incidental take permit in a BO if such 1ake would not jeopardize the
continued exisience of a species. The applicant and BLM must cooperate and adhere to the
reasonable and prudent measures in the BO 1o minimize take and if 1ake does OCCUF, 10 stay
within the designated amount of take. This cooperatton weuld place the same restrictions on all
\he cooperating parties, on all lands (regardless of ownership) included in the BO,

The BLM may also deny an authorization on the Federal land pertion of an action due to
impacts lo o proposed or listed species or their critical habitats accurring on non-Federal land
within the affected area of an action area if the applicant refuses 1o comply with the reascnable
and prudent measures spelled out 1n the BO . Thus the BLM musl analyze an action to the best
of its ability, and provide protection for listad and proposed species, and if designated, their

eritical habitats to the extent of its legal authonty within these project areas - even if they occur
on non-Federal lands.

Monitoring Actions in the CD/Wam Project A rea:

The best way Lo ensure the needs of proposed or listed species and’or their critical habitats are
met on ail lands within the CD/Wam project area, is to ' i of the reasonable
and prudent measures listed in the BO. A monitoning plan would be agreed to and camed out
by all of the parties involved, including the BLM, FW ¥, the applicams(s), Wyoming Oil and
Gas Conservation Commission (WO&GCC) and other perinant parties on non-Federal |ands.
The plan would be designed for the CD/Wam project area (o monitor compliance of the
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ROWs, APDs, etc.) as 1erms and conditions. A likel y result of a monitonng plan is the creation
of a team to conduct penodic field compliance examinations (the (requency 1o be determined
by the cooperators). This team would select and visit projects on any or all lands within the
project area. A shon repon of the compliance examination findings would be shared and
distnbuted to all cooperating parties and operators in the srea. The WO&GCC has an internet
web site listing all the recently permitted actions for oil and gas within the State. A list of new
well/facility locations could be downloaded and included in the report and also.used as a
possible itinerary for sites for the monitoring team to visit,

If an operator is found to be in non-compliance, & letter to the operator explaining the issue and
a solution from the monitoring team should be senr asking for a response from the operator
eaplaining what would be accomplished to regain compliance. The FWS should be promptly
notified when non-compliance is detected by sending them a copy of the letter. In the event the
non-compliance continues on non-Federal lands, compliance with the agreed epon terms and
conditions/reasonable and prudent measures will be the shared responsibility of the FWS and
the other cooperating parties, A vasiety of actions could eccur if an operator continues to
remain in nen-compliance, up to the revocation of an authorization issued on adjacent public
lands when appropriate. The FWS would remain the responsible panty for the enforcernent of
unlawful actions under Section 9 of the ESA,

If you have any questions or comments please contact Jeff Carroll (775-6090) or Dave
Robens (775-6099) in the Division of Resource Policy and Management (WY.030),

[ LIz

3 Anachments:
1 - Frocedures for Section 7 Consultation (2 pp.)
2 - Commonly Asked Questions (6 pp.)
3 - Explanatory Scenarios (2 pp.)
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Procedures for Section 7 Consultation:

The Section 7 analysis begins with a wnitten request for a list of proposed and listed species 1o
the LS. Fish and Wildlife Service (FWS) (50 CFR §402.12(c)). If in the writien réspense the
FW35 states that proposed or listed species occur within the project area, a biological
assessment (BA) is prepared to address the impacts 1o these species (refer io NEPA, 42
UL.S.C. 4332(2)(C) and 50 CFR §402.12). If the imerrelated/imerdependent reasoning is
used, an entire project and its actions are analyzed and the BA will apply 1o all lands in the
entire preject area (a programmatic BA). All of the analysis/ Section 7 ¢onsultation,
conferencing, and BA procedures as follows can be done concurrently with, and combined
o, the NEPA document {50 CFR §402.06). The analysis in the assessment then hinges on
one of the following venues:

1. If proposed species occur within the project area and impacts will jeopardize the species. or
their cntical habitat 1s destroyed or adversely modified - jnitiation of conferencing with the
FWS is required (if it is questionable, 1.e.. “you don’t know™ - go ahead and initiate
conferencing)(50 CFR §402.10 and Section 7. (a)(4) of the ESA). The FWS will assist the
BLM through conferencing in identifying &nd resolving potential conflicts. These species and
proposed critical habitat shall be managed by the BLM on public lands with the same level of
protection provided for listed species (except formal consultations are not required). Until the
conference proceedings are completed, the BLM shall ensure that sll actions authonized or
carried out do not cause any imeversible or imetnevable commitment of resources or reduce the
future management options for the spectes involved (BLM Manual 6840 and 50 CFR
§402.10). The BLM has a responsibality 1o provide protection for proposed species, and if
designated, their cnitical habitats to the extent of our legal authonty within these project areas.

2. If listed species occur within the project area and:

a. impacts will affect the species or s critical habitat in a bereficial, discountable, or
insignificant manner - informal consultation with the FWS is required {30 CFR §402.13 and
Sec. 7. (2)(4) of the ESA). If the FWS concurs, the BLM is finished with consultation and no
further action is necessary (50 CFR $402.13(a)).

b. impacts will affect the species or its critical habitat will be adversely affected - formal
consuliation with the FWS is required (50 CFR §402.14 and Sec. 7. {a)(2} of the ESA). The
final outcome of formal consultation is the issuance of a biological opinion (BO) by the FWS§
(50 CFR §402.14 (g) & (h)). Because of the interrelatedinterdependent reasoning under
which many of these projects/actions are analyzed, the FW3 provides language in the BO
which applies to all lands in the entire project area {a programmatic EQ). The language in the
BO would be very specific to cover the protocols o recover/protect each proposed or listed
species found in the project area. This allows actions such as ROWs, AFDs, etc.
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within the scope of the project area 1o fall under the programmatic BO so additional Section 7
consultation would not be needed for each individual astion. If the BO finds the action to
leopardize the existence of a listed species, the FWS either finds reasonable and prudent
alternatives for the acuon and BLM redefines the action, or the FW3 can find no way for the
action 1o occur and the action is not approved as proposed (50 CFR §402.14 (h) and Sec. 7.
(a){2) of the ESA). If a reasonable alternative or initisl BO finds the action is pot likely 1o
Jeopardize the continued existence of a listed species or result in the destruction or adverse
modification of cntical habitat - a ng icopardy BO, the BLM can allow the action to proceed
by underiaking the reasonable and prudent measures listed in the BO 10 minimize the amount or
cxtent of incidental take (50 CFR §402.14 {1) and Sec. 7. (B)4) of the ESA).

3. 1M a speci li ing the course of the Section 7 consultation process, then it
can be included in the ongoing analysis, Ifa species ig listed afier the Section 7 consultation
process 15 completed, a reinitiation of the consultation process is required and the BLM and any
applicant (operator) shall make no ireversible or irretrievahls commitment of resources with
respect 1o the BLM's approved action, which may include ceasing or revoking the approved

action until the consultation process is completed (50 CFR §402.09 and Sec. 7.(d) of the
ESA).

B
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Commonly Asked Questions:

1. What legal authority does the BLM have to enforce the ESA on non-Federal lands,
i-e.,, private lands (both private surface and private mineral estate) where interrelated/
interdependent actions occur due 1o actions approved by the BLM on Federal Lands?

The BLM has no authority 1o “enforce™ the ESA on non-Federal Jands, including
private lands. This means that BLM has no authonty to do anything on private lands
without the explicit permission of the land owner and project proponent utilizing those
private lands. However, if the BLM issues an suthorization within & project area (50
CFR $402.02 uses the term “action area” - meaning all areas 1o be affected directly or
indirectly by the Federal action and not merely the immediate area mvolved in the
actions, the wrm project arga will be used synonymously with ggtion area throughout
this appendix) occurning on both private and public lands, and if the project wouldn't
occur “but for” BLM's authorization, then we come under
“interrelated/interdependens” (V1) reasoning. This U1 requires the BLM to increase

its scope of analysis (to determine the “effects of an action” - which refers 10 the direct
and indirect effects on a proposed or listed species, or its cntical habitat) (o encompass
the entire project area - which includes the past and present impacts on Federal, State,
of povale actions and other human activities in a project area, Because the BLM has a
responsibility/obligation 1o provide for the recovery of proposed 2= 4 lisied species, this
responsibility can drive the BLM to require adherence of certain protective measures
for these species er their cnucal habitats occurring on adjacent non-Federal lands
within a project area, The BLM requires these protective measures on non-Federal
lands when a project propenent operating on non-Federal lands becomes a cooperator
with the BLM through the BLM's Section 7 consultation/ incidental rake staiement from
the U3 Fish and Wildlife Service (FWS). This cooperation would place the same
resinictions on all cooperating parties, including BLM. over an enlire project area which
would include the non-Federal land under cooperation. These restnictions would stem
from the specific requirements of each of these proposed or listed species and their
eritical habitats, if designated, found in the project area and would be spelled out in the
reasanable and prudent measures found in the Biological Opinion (BO) given to the
BLM in response to BLM's submission of a Biological Assessment. The reasonable
and prudent measures would then be used as terms and conditions of an specific
authonzation {pipeline, road, powerling, eic.). The BLM can aiso deny an suthonization
on Federal lands due to impacts to a proposed or listed species or their critical habitats
occumng on non-Federal land within or cutside a project area (see Scenario One in
attachment 4).
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2. Who has the liability/responsibility to comply with the proevisions of the ESA - the
mineral holder or surface holder or project proponentioperator? Does the operator

requesting the BLM authorization have the res ponsibility of enforcing the mandates of
the ESA on non-Federal (i.e.,private) lands?

All of the parties mentioned in the questicn have the liability/responsibility 1o comply
with the ESA, especially Section 9 (Prohibited Acts), but most appropriately those
folks conducting actions {project prapanentoperator) which could impact proposed or
listed species or their critical habitatz would be 2 responsible party. If the non-Federal
land is covered by a Biological Opinion (BO) incidental take statement under a BLM
Section 7 consultation, the non-Federa| land operator will have already agreed 1o
adhening to the terms and conditions spelled out in the reasonable and prudeni
measures portion of the BO in BLM's authorizing document for the project area. A
monitonng plan agreed to by the BLM and the non-Federal land operator(s) to monitor
compliance to the terms and conditions spelled out in the authorizing document would

be carmied out and would be a good way to provide for the needs of proposed or listed
species and their cntical habitats.

If the BLM is the mineral holder, but not the surface holder, they still have the

responsibility to protect propased or listed species or their critical habitats inany
actions they suthorize.

If an operator requesting the BLM authonization has no “liss” to the non-Federal lands

{1.e., 15 only operating on BLM lands), then they would not be responsible for any
mandaies of the ESA on non-Federal [ands,

3. On actions occurring on non-Federal land that BLM has no authority over, what is
the “cutoff™ point for consultation under the ESA for future actions (foresesable or
possibly unforeseeable) -or- when does BLM's liability end? What legal
authority/recourse does the BLM have for future actions where we have authorized
access across BLM land for a present action occurring on non-Federal land?

BLM's “hability" for carrying out the provisions of the ESA never ends. When analysis
shows that the BLM must enter into Section 7 consultation with the FWS on a project,
the best information available must be analyzed. The entire scape of the project or
entire project area must also be analyzed. Future actions are also analyzed to the best
extent possible, When the BLM analyzes an action, it must consider both direct and
indirect effecis (see question #1 above).
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Analysis must be as complete as possible, but if the scope of the project grows (i.e., if

the proposed spacing of an oil and gas field grows from 4 wells per section to 16 wells
per section) then consultation with FWS must be reinitiated to aceount for any
increased impacts.

If a small action (scope is small) such as a single new well is drilled on adjacent non-
Federal land (i.e.; a pnvate land in-holding or “checkerboard” land pattern) that was
unforeszen in the initiall approval planning stage, then BLM's role is tempered by the
type of “consultation” the non-Federal land operation(s) was covered by, If the non-
Federal land operations are covered by a Biological Opinion (BOV incidental take
statement under a BLM Section 7 consultation, the oil and gas operator on non-Federal
land will have already agreed 1o adhening 1o the terms and conditions spelled out in the
terms and conditions in BLM's authonzing document for actions occuming in the
project area. If in the future, new proposed or listed species are found in the project
area, then reinitiation of consultation would have 1o occur. Any new actions 1aking
place in the project area will be subject to exisiing terms and conditions and new terms
and conditions applied due to the reinitiation of consultation.

A monitoring plan agreed to by the BLM and an ¥ operators to monitor compliance of
the terms and conditions spelled out in the authonizi ng document would be carmied out,
If any noncompliance wers noted through monitonng (¢ven on non-Federal lands), the
monitanng teeam would request by letter to the operator in non-compliance wha
actions will be taken 1o regain compliance to the terms and conditions, with a copy sent
to the FWS and noted in the monitoring report. If an operator refuses to comply with
the terms and condinons of the suthonzation, a vanely of actions could occur if an
Operator continues to remain in nen-compliance, up to the revocation of an .
authonzation issued on adjacent public lands when appropnale. Portions of the project
up to the entire project could possibly be ceased until compliance is reached as BLM
would itself then be in noncompliance with our Section 7 consultation. If the operator
complies with the requirements, then this should also be noted in the moni loring report
and an occasional “Atta-boy” letter may even be sent to the operator with a copy sent
1o FWS.,

If the non-Federal land is covered by a Section 10 Habitat Conservation Plan
(HCP)incidental take permit, the BLM has no enforcement authority, Although BLM
15 not the enforcement agency for the ESA, we as a Federal agency stll have a
responsibility/obligation to provide for the recovery of listed species. Therefore, if a
BLM employee were to observe a breech of the ESA, even on non-Federal lands, the
proper protocol would be to contact the FWS in a timely manner explaining the
sttuation and allowing them to contact to the offending party. BLM's role is pot

gnforcement. but one of enlightenment.
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4. BLM writes a biological assessment (BA) for an oil and gas full NMeld development
{analyzed for example at § wells/section) which assesses the impacts of the action on
both BLM and non-Federal lands and an il and gas operatlor decides that no

consultation will be initiated on the private portion, how does or would the provisions of
Sections 9 & 10 of the ESA apply?

If the BLM issues an authorization for the public lands in a project area, and if the
project wouldn't sccur (or the scope of the project would be considerably reduced),
“but for” BLM's authorization, then we come under the “interrelatediinterdependent”
(L) reasoming. This U1 reasoning requires the BLM [0 increags its scope of analysis (1o
determine the “effects of an action” - which refars to the direct and indirect =ffects on a
proposed or listed species or its cntical habiat) 1o encompass the entire project ares -
which includes the past and present impacts on Federal, State, or prvate actions and
other human activities in a project area. Because the BLM has a
respansibility/obligation to provide for the recovery of proposed and listed species and
will conduct a biological assessment (BA) on the entire project area and submits this
document to the FWS. The BLM must use the best available data for non-Federal

lands (or collect data only if it is essential and permission is granted 1o gather that data)
i writing the BA.

Due to this “interrelated/interdependent-ness™ of the BLM-non-Federal lands, the
biological opimon (BO) given to BLM in response to the BA would cover ALL lands
within the project area. The Section 7 incidental take statsment would cover ALL
lands in the project area. In order for an operater 1o conduct actions within this project
area, they would have to comply to the reasonable and prudent measures in the BO

which would then be used as terms and conditions of an specific authorization (pipeline,
road, powerline, e1c.), .

3. Using an oil and gas development scenario, how would wells drilled on non-Federal
lands gutside a project area (i.e., wildcat wells) be treated in the interest of the ESA?

If the il and gas well requires no BLM associsted authorization, then the BLM only

has a general responsibilny/obligation to contribute to for the recovery of proposed or
listed species o a Federal agency. As a “good neighbor™ we might contact the

operator reminding them of their responsibility to not viclate Section 9 of the ESA
(Protected Acts) and to contact the FWS 1o get an incidental take permit in sifuations
where propesed or listed species may occur. If an obvious viclation of the ESA were
noted, the proper protocol would be to contact the FWS {(by phone or letter) in &

timely manner a letier explaining the situal:?l. In these situations, BLM's role is nol ons

of enforcement, but rather one of enlightenmient,
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6. What types of alternatives can BLM pursue when a project proponent or private
landowner is reluctant to work with the U.S. Fish and Wildlife Service (FWS) 1o initiate
a section 10 Habital Conservation Plan {HCP) on their private lands or com ply with

conditions of an ESA section 7 incidental take statement - does BLM deny the
authorization?

If @ Section 10 HCP is conducted by the FW'S and 2n applicant, and the BLM hag no
associated authonzation, there is no autherzation Lo deny. If the awthonzation is under
Section 7 and a private cperator is reluctant 1o comply with the terms and conditions of
an authorization (associated with either public or non-public lands), then the BLM can
also deny that authorization on Federal lands due to Impacts to a propossd or listed
species of their critical habitats occurring of f public land within or even outside a
project area (see Scenanio One in attachment 4). 1f the authonzation is already granted
and an operator does not comply with the agreed upon terms and conditions of the
authonzation, a variety of actions could occur if an operator continues 1o remain in non-

compliance, up to the revecation of an authorization issued on adjacent public lands
when appropriate,

7. Which laws take precedence over the ESA?

While ather laws such as the Mineral Leasing Act (MLA) may take operational
precedence over the ESA, the ESA is a law tha: usuzlly “conditions” or “lempers” (i.c.,
where, when, how, elc.) a project, it rarely says “no" - usually thers it a way to
conduct business and still provide for protection of proposed or histed species.
Concerming laws of egress/ingress and access, from Federal to private lands, the
Federal government doesn't “guaraniee” physical access (this is true in cultural as well
s T&E 1ssues) so preserving an imponant natural resource could preclude some types
of physical access (sce scenano one in attachment 4). In the case of the MLA, it

doesn’t say BLM “has” to prevent drainage (we just do 50 10 try and conserve/protect
Federal asseis).
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8. Which agency - BLM or FWS - is the enforcement agency lor ESA matters on
private lands. If the FWS is the “enforcer” and BLM completes section 7 consultation
under ESA and the operator chooses to initiate a section 10 habital conservation plan
on the private lands, can BLM be “held hostage” by an action that “takes” or

“jeopardizes” a threatened or endangered species on the private Jands portion of the
project?

BLM does not have regulatory authority for ESA matters on private lands and thus is
ngj the proper enforcement agency. However, the goal and responsibility of the BLM
aleng with the FWS and our private land neighbors and users 15, and should be, 10 keep
listed species from heading down the path 1o extinction. The role of the BLM would
Dest be defined a5 3 panner! We would welcome the shaning of the use of our Section
7 consultation by our private land neighbors when a project areg s considered 1o be
“interrelatedfinterdependent™ (U1), All pariners must agree (0 adhers (o the same lerms
and conditions we (BLM) are subject (o under the reasonable and prudent measures
found in @ BO rendered by the FWS 1o abtain our incidental take statement if
needed/authorized. A private land ownerfuser is subject to the same requirements
under section 9 of the ESA - Prohibited Acts as the BLM is.

If a specified number is determined as "take” of & listed species in an incidental taks
statement, and that number is reached (or exceeded) on public or non-public lands,
then an immediate reinitiation of Section 7 consultation by BLM with FWS must oceur
- and possibly the ceasing of operations on a project (if FWS believes it is warranted)
until a new incidental take statement is obtained. While this may be construed as FWS
holding us “hostage,” BLM would be out of compliance with the conditions of the
incidental take statement and must da everything in its authority to stay within the law.

Although BLM is not the enforcement agency for the ESA, we as a Federal agency still
have a respongibility/obligation to provide for the recovery of listed species. Therefore,
if a BLM employee were 1o observe 4 breech of the ESA, even on non-Federal lands,
the proper protocol would be to contact the FWS in a timely manner explaining the
siuation and allowing them to contact to the offending party. BLM's role is not

enforcement, but one of enlightenment,

9. How does the authority/responsibility argument apply to other Federal actions
(such as grazing, mining, ete.) which BLM authorizes and which invoke the
interrelated/interdependent (“but for”) clause under the ESA and occurs over both
BLM and private lands? (See also #1 above for I issues)

All Federal actions are covered by the same rules, regulations, laws and policies where
applicable. Many of the examples used in this IM are geared 16 an cil and gas
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scenana, but the logic of the responses applies 1o an ¥ action authorized by the BLM.
30 whether an acuion 15 3 ROW to camy waler through a pipeline, a fiber Optic or other
cemmunication line, & grazing allotment that has private land in holdings, a Cooperalve
weed management project, or other Project encompassing private lands - the BLM
2gain deesn’t have any specific authonity off of its public lands (i.e. on privale or other
non-Federal lands). However, because the BLM does have a responsibility/ obligation
o contnbute to the recovery of propased or listed species, this responsibilit ¥ can drive
BLM to require adherence of certain protective measures for listed species or their
cntical habitats occurring on adjacent private lands within a project area as a condition
of an authorization or to deny an authorization on public lands within a project area due

1o impacts to proposed or listed species occuming on private lands within a project
arca.

10. Does BLM have the option of not issuing a right-of-way (ROW) on Public Land
due lo the ESA?

Yes, the BLM has the “option," even ob ligation, of not issuing a ROW on Public Lands
(see scenario ore in attachment 4) if issuing the ROW would adversely affect the
likelthood of recovery of a proposed or listed species, detrimentally affect 3 lisied
species’ critical habitat, or possibly cause a “take” of 3 listed specics. However, the
BLM has the responsibility to iry lo provide “reasonable access” wherever possible.

11. Cana BLM wildlife biologist collect data on proposed or listed species on non-
Federal lands?

The BLM dees not have any independent, unjversal authonty to conduct baseline
inventories for proposed or listed species on non-Federa| surface lands {see [ M. No.
WY.-99.24, P.4 Split Estate). Only if in the best interest of tha Federal Government
would a BLM specialist consider gathering data on non-Federal lands. If il is
determined 1o be in the best interest of the Federal Government, then the specialist must

i5si v le collect data. If permission is nat
granted, and it i not possible for a BLM specialist to gather the information via other
methods (ocular, records research, literature review, view of recognized expens. other
agency daia, etc.), and it is imperative that informarion be available for compiling 3 BA
or 1ssuance of an authorization, then either: the applicant or cperator must obtain the
information needed, or the FWS must utilize the best scientific and commercial data
available (50 CFR §402.14 (g)(8)) when formulating their BO. If the available data is
poor or lacking, then the FWS may have 1o e on the conservative sids in their choice
of reasonable and prudent alternatives and reasonable and prudent measures.

/
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Other Sources of Information:

- The Endangered Species Act of 1973 (As Amended through the 100" Congress) (Oct. 7,
1588)

- S0 CFR 402 - Interagency Cooperation - Endangered Species Actof 1973, As Amended

(The CFRs can be found on the internet @ - > http:fwww aceess gpo govinaraict
- Endangered Species Consultation Handbook - Procedures for Conducting Consultation
ard

Conference Activities Under Section 7 of the Endangered Species Act - US Fish &
Wildlife

Service and National Marine Fisheries Service, March 1998 Final, (for sale by the Gowt,
Printing

Office ISBN 0-16-D49596-2) sbout 3" worth!!!
- BLM's 6840 Manual - Special Status Species Management




Scenano Four

[Uis mow 3 years later and Jake the privare land ol & gas
operatar has Bought out 5am, decides that since ol 18 now 535
a barrel be would like s place 3 well { @ ) from a paint on
pravace land utilizing the ROW road. The local BLM wildlife
biolagis sees the dnll rig driving into the site one day when
she's conducting Min. Plover surveys onthe BLM. Through
her binoculars she sees that the flagged drill site is going to
cause a "lake” of an endangered species as it is 100 close o the
active bald caghe nest { © ), Even though no Federal action is

taking place here - what docs sfig do?

L. Since she and Sam had worked togeiher § years sgo and
Jake agreed with what she had worked out with Sam - to
cooperate under BLM's Section 7 incidental take siaemen: and
e mew wzlls were allowed off of the ROW road without
agreement of the monienng team, she conwct the moniwonng
tearn and they request he move the well 3,500 to the nomh, Jake
moves the well site and “no probleme.

=0f =
L. 5he dida’t start working with BLM until 3 years ago and the
previous biologist forgot to stip the ROW for future T&E
specics impacts (oops!)l. She now contacts the PWS and lets
them know about this potential violation of Section 9 of the
ESA
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Im this s2enano Sue the private land il & gas operstar decides
that since oil is now up to 540 2 barrel, she would like te plase o
well | @ ) utilizing Counly Road #2118 (- Jto access the
privaze land. Mo actions take place or are authonzed on'by the
BLM. The local BLM waldlife biologist sees the drill rig driving
into the site one day when he's conducting B lowout

Penstemon plant surveys on the BLM. He knows that the
Hagged drill site is going to cause & “take" of an endangered
SPecies a8 bl if (oo close to the scuve bald eagle nest (& ),

What doey he da?

Al 2 "good neighbor™ he contacts Sue and tells her she may be
vialating Section D of the ESA and calls the FWE o inform
ihem of the sction. Sue contacts the FWS, they request

moving the well siie 3,300 10 the sauth, she moves the drill pad
and all is well 2gain in the 24 patch!
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i Inseruction Memorandum No, WY=55= 3\"&*
i cxpires: %,30/00
= Tad Field Managers
Feem: ASSOCIATE STATE DIRECTCR
- Jubject: The Excent of Federal Autherity over Actions OQecurring &6 Frivacs

Lands - Plamce & Wildlife

AT & recent meecing with some of the Field 0ffices (F22), thera wag
—_ considerable discussisn abour the extent of Federal authority ispecifically
BLM's suthsricty) te direct or concrel acriens taking place on private lascs
nearsy or adjacent =o Public Lands, Mosc notably, the discussisns focused an
whecher BLM had authority, or aven responaibility, to invencory wildlife or
_ plants {including Federally lisred Threacened and Endangered Species TSl an
privace lands (with privace mine-al cwnership). and whecher 3LM could Hic-ace
=he conduct or performance of develeprent accivicies on PEavate lancs wizh
wnown er potencially imporcant plant or wildlifs nabicat or populations. At
i Ehis meeting. che FOs requesced the Wyoming Scate Office (WSD! =5 summar:=g
Ene Turrent policy positions of the Bureau with regard to chese [ssues. e
will attesp: to do that in this memcrandum. The following inforsmac:on -as
seen reviewad by the Regional Solieizac,

Zasic Bulae:

There are a number of laws thas provide differing degrees of Federal

— sauthority. That not withstanding, the basic sile femALRAE: ehe ALY hag ama
SLIrect AUChority over resource informstion gackering or land management
activicies caking place on non-Federally owned lands.

o -= .5 important to distinguish becween Federal lands and Federal accionsg,
Cnly the Federal Land Policy and Mamagement Act (FLPMA| ties BLM's
cespongibilicies to che use of Federal lands. Under the Marional
Environmental Pelicy Act (MEPA] and the Endangered Species Act (ESAJ. BLK" 3
responsibilicies are criggered by Federal actions. Federal actiona within che

- meAning of NEPA and ESA often occur on. or have an impact on, nen-Federsl
property. The cruecial factor under NEPA and ESA is not whether Federal land
but a Federal action is involved. The degrae of IBVSlVEMENRE necessAry o
trigger the requiremencs of NEPA and I5A vary. but the approval of a Righz-sf-

= Way (ROW) that will cross both Federal and non-Federal land constituces

sulficient Federal action to bring those stacutes. as well as FLPMA into play.




Inventories - Gangrally:

Tne BLM doss nor have any universal or OVersiding authority to enter upon
Privace lands o gather plane/wildlife nabitat and rescurce infarmacion. Thas
dees for,. however, Prevent us “rom i RLgg s “he ! o =
vather information, as needed. Hor does it prevent us frem urilizing any
ather lgggl means of LNVERZOrying Of Temote Bensing. A cesource specialzsr
SAn BCand outside the privace land Boundary and view the privace lands wich
opiical and audizeory aids. syntaesize information from asrial phoces and
satellice tmagery., guery any and all legally accegsed dacabases. incervigw
xnowladgeables people, otc. We may also use professicnal judgement to make
Limiced interpolacion of intervening privace lands resourcea informacisn based
on selevant information f=sm =ha surrovnding lands, whers Appropriate. Saa

ﬁtt;:hmant 1 for a Hatrix of *"BLM's Authoricy for Gachering Data oo Privace
Lands, =

NEPA:

The Mational Environcencal Policy Act (NEPA) requires thac Faderal agencies
consider the environmencal impacts of their proposed aczions and alcermacives.
This zequirement spplies to all actions aucthorized, funded, or carried sus by
the Federal agency, regarcdless of wherher the sccion eccurs on Federally swned
lands or lands of othar cwnership. while this requirement dows net give che
Faderal Government any “control® aver the private lands, ir i

i : of non-Federally owned lands in our NEPA analyses. Furchermora,
when informarisn is incompleca or unavailabla, AgEnCies pust disclose chat
informacion is incomplete or unavailable, and muse obiain chac informacian, tao
the extent legally possible, if tha overall costs of doing so are mot
exocrbicane., If the coascs of Sbtaining the informatisn aras axcrbitant, or the
means of obtaining it are nor known, Agencies must:

L. Stace that the information ig incomplete or unavailable.

2. State the relevanc=e of this informacion to evaluacing
“reasonably foresesable” significant environmencal
1mpACEs .,

J. Summarize "credible sciasncific evidence” relevanc to
evaluacing chese ispaces,

4. Evaluate chese =mpacts “based upon theoresical Approaches

of research mechods generally accepted in the scientifie
comunicy . ”

Ayencies have a continuing duty e gacther and evaluate enviransental
information. Barring the abave facrors. the informacion im a NEBA docurenc
does not have %o be axhaustive, EBut it does neesd o be comprehenzive encugh =4
allow for a “reasoned dacigism.*

FLPMA .

For most BLM acticns (i.s.. suchorized, funded, or carried out) regarding the
ranagemant of plant or wildlife habitat, our agency is guided by the language
of Sec. 302 (bl of FLPMA which stares iparaphrased! che agency shall cake ARy
Action necessary Lo prevent unnecessary or undus degradacion of che lands
(including the plant and wildlife rescurces inhabicing che lands). This
Procection has usually besn applied to erucial op edsential plant or wildlifs
habicats. To extend this consideracicn ko non-Federal lands for plants or
wildlife in general fnet lisced TEE species), we have cypically borrowaed a
principle called che *rule-of-reason® from the cultural program. The “rule=
cl-reason”® scaces, in effece:

The BLM will limie ics responsibilicy-for inventory, evaluacion,
and protection of (plant and wildlife]. resources on lands ocutaids
tha administrative jurisdiction of the Bureaur-according te the
degree to which Bureau decisions condition or contral the locacion.
of surface-disturbing activicies en choss lands, Where cha
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locaticn of potential surface disturbance :s dependent on,
incegrally relaced o, or directly sfeociated wizk & Sureay
decision, #0 that the Bureau decision would forsclois locacional
alternacives for surface-disturbing activities on non-Bureay
iands, the BLM shall be accountable for effeces te rescurces cn
iands so involved. ihere & 3uzeau decision would leave such
lecational alternacives open, the Bureau shall take inte acesune
enly cthose potencial effects to iplane and wildljfe] CescuUrces on

non=BLM lands that are reascnably aitribucable co the Bureay
decision,

An example of the application of the "rule~cfl-reascn® ceuld be as follsaus.

If ROW scarts and ends on Public Land, but in the =middle crosses
Private or State land {e.g., checker-board), the BLM maYy
effeccively control where the RCW will ba locaced through a Plan
of Development (POD}., even on non-Federal lands. Therefore, if
the ROW has a potential effese on erucial or essencial plan® ar
wildlife habitats or populations, rhe Bureau might be considered
responsible for chat effect. The same may hold crue 1ifF ehe Aoy
only starts on Public Lards, byuc ends on non-Federal land. Tn
these cases, the HLM is potencially controlling whers che ROW wiisl
be located for scme distance onto Lhe privarce la=nd,

Baycnd the “connectivicy” aspects of tha "tule-cf-reascn’ scated above, che
BLM does not have any universal or overriding authoricty e dictate or resETics
surface digturbance or development on private lLands,

The regularions and other guidance promulgated from Sec. 305 of FLEMA and =he
1320 Mineral Leasing Act require that when ROWs are granted, the permitzimg
agency [i.e., BLM)} is mandated to include rerms and condicions which wi®l
minimize harm to plant or wildlife IeFources resulting from che ROW. &n RAOW
im granted only on ths Federal ownership portion. but is gvajuared on che
entire project for ics entire Length, regardless of land cwnership. A FID ray
be an integral parc of the projece, HoR-compliance wich =he PFOD or orhs=
cerms and conditions of the ROW can bs grounds for terminstion af =he =-4
grant.

ESA:

The "rule-of-reascn is | 4 1bili =n
ESA. Section 7 of the ESA requires an agency to Look ac all of cthe iepaces,
direct and indirect, interrelated and intexdecendens, on Federal and non-
Federal lands when evaluaring a Froposed accion., IF che cumulasive impacts o
the approval of a proposed acction on Federal lands will jeopardize che
centinued existence of a chreatened or endengered species., or will adversely
modify cricical habicar. the BLM can not spprove the proposed action aven
though the prehibited impact may cccur on non-Cederal lands. In this resard
it should be remerbered thac the proposed action must be one that the 319 has
the discretion teo either approve or deny. It should also be remembered =oa:
the steps the BLM rmust cake in order to comply with Seccion 7 of the £FA ars
to be ‘reasonable.- For examplae:

A S mile long pipeline ROW sctarecs in one EOUNRLY, CUts Across Che
corner of another councy. and ende ip & third county. Along the
route. the proposed ROW crosses two, 3120 acre tracts of BLM lamnd.
each with prairie dog complexes on them. Since Publie Lands are
invelved, and since ROWs are a discrecionary action, the BLM
certainly has some ESA responsibilicies in this situatien.
Consultacion should be initiated with the U.5. Fish and Wildiire
Service (FWS), and black-footed ferrer elesrarces aleng the enz:ire
proposed ROW route should be performed, as & minimum. Other
actions may be required as am outcome of rhe consulecarion p:?tt&jyf
All land ownerships along che ROW should be cleared inm compliance




WiLh Specigs SpecLifis CTiLeria, sinee they arg irterdependgnc ard
interrelazed rp the encire Proposed acmion. <t would pe I
unreaschable, Nowever, erg feTUlre cleararce of af} Frairis dag

E0wna 1a rha BRALiTe ThHraa EOUREY aros Sclely ag , Feeult of -h.g

Prejecc propasal I

In Situactions where LM dees por know, byt SUSPECES, tharg may De some Top
IpeCims ar theirp habirar gpn Privats lLands #fifacced By a Federal ACLLON, our
Minamum ebligacipn L5 Co “Bg 4 #o0d neighber- and apprigg Ehe applicanc,
Frepogser of the Prohibicions of the E5a. and lae them Know who =g conCace ;¢
Ehey shaylg Seme Across any T&E specigs, The BrM spj1) does nor haye any
1ndupendnnt. UYniversasl futhoricy ro conduest baseline iAventories fpr TLE
ipecies g Privacte lands.

Splie Escace:

Finally, an interpretacisn of the BLN's ruupﬂnslhllicy ES direct ar fentzal l
Actians {e.g.. conduce invencerigs of plancs and wildlifg and cheip AaBizag gor
=0 praclydg any undug op “dnnecessary degradatisn of plane BE Wildlire
Tesgurces ar their habicass) gn :Eli:.:!:&ij_lﬂﬂﬂl heeds co pa discussed, 1n
r-f-fancn Lo planc ang Wildlifa TREESUSCES an SPLit escary lands, rhe Iall:w;nq
appliag.

Federal Surface/privace Subsurfaca (Subsurface Bitate valys type

! Coemoinacion js fare and would be treared mach
Like & Fodera] Surface/Feders] SUBEUrfamg issue, The Puh;i: Lands
115

QL privately owned minerals TRlOUrces would ba L ¢
Anplamencacion of plant and wildlife Bitigation MeAEUTen jf
na

Privace turEla-:rud-rnl fubsusface [Subsurfacs 2STAte valyg Eypa f
MAY vary) This isg rhe More common splic estarg gituacion, The

BLM hasz » mineral “lnteresc* ipn these larmds. The BLM hag thae

TeEpOnsiBilicy g meat =ha consistency Tequiremencs af FLPMY as

Ppelled our i the previoys di:¢u$iiwn:1 50 the gamg SCandard f--

Envi:nnntnnni Proteceion of these splie BSCACE landg would apply

23 would bg used for Fud-;-l :urfn:&f?ldlral Subsurface, A aLM

*PAties) resourcgs Lo accompligh these NEPR TEQUiremencs. as
Icated above in thea discussion ©f "Fedaral Surface/privaca
Minerals" ehae Such landg will he open for daea gacthering ‘withour
*8ECraineg, * rhe fame will noe pg Efue in a "Privace Surfarca;
Federa] Miferals- Situacion, Unless the Surface owner Fives cha
SE AR operatgp Permission pg Facher darg from al) of him op
Hag lands, dara Fathering sheuld be rescricrad to the areas sna
arn Feasonably BXDECE Lo bg impacred by che Proposed aceion. The
BLM Specialige desiring inventory informacion 901 these splir
BEEary Privace lands needs to fipge Seak Permisgion from the
Privarg landowner ta candyce inventery work, If Pormission ig
Sranted, chan conduct che wark. If£ permismion i, ROL granted,

Shen che F98ponsibility is placed 90 the-operator wanting es
Sofduce phe mineral Bctivity go ACTyire REMASSION For che BLM |
:Eitlllinz. It the owner of rhe furiace ﬂn---nut-vnluntnrilr '

Anevehe BLM or the CREeracor Permission yg conduct ehae necessary, !
ies and studias, phe OPRLator muse cbtain Permiggion
AP raprisce Legal aceicn; The cperaces will bae Beking pq
:“lnf: & right resarved in a Fecderal FACant dnd deriyved from a r
E;d'rll lease and wijy pursue legal remedies in & Federal Districe
Sce "t If the Plant and wildlige inventory work can-g be
9%D1ished then the desirsqd activity will have eg walt unei
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this informacion can be gachered. All this said, the BLM xhsuld
carafully comsider che views of che surface awner and rhe effac-
or the cwner's uge ¢f the surface lands especially in che
irplerentation of possible nictigacive meéasures,

Wa zrusc this discussion will help clarify the pesition of cthe BLY relative
o our authorities for plant and wildlife habitat resourse managesmnt on
privace lends. [ you have any questions about this matter, please conzacs
gither Jeaf! Carroll ar Dave Rabarcs ae 307-775-8000, or 107-775-60%%,
respecoively,

Jsl Alan L. Kesterke

1 Arccachmene:
L}

i = Aushorizy daccix (1 p.)

L1 =
Director (Z230]. Room 204, L5 1 (wigo atch.)
CF 2 {w/acch.)

3+
i

Jearroll:zal:2/17/99 FAUTHORITY .JCL
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APPENDIX C
Draft Adaptive Environmental Management Planning Process
for the
Pinedale Anticline Project Area

Iniroduction

This document outlines the planning process for Adaptive Environmental Management [AEM) of the Pinedale Anucline
Project Area (PAPA). This document describes the basw components of AEM and sieps involved in its implementation

The PAPA Draft EIS contains a detailed description of the speculative nature of exploranon and development in the PAPA.
Indesd, based on the Limited exploration that has taken place 1o date, it s impossible 1o predict how future develapment will
proceed. The extent and nature of gas feserves in the FAPA are unknown and are expecied 1o remain o for several years, Some
believe that development potential in the PAFA is enormous and thar hundreds of wells may be necesiary 1o adequately drasn
all the raserves Others believe that development poteatial is much more modest and essentially hmited to the cret of the
anticline and perhaps a few small, lsalated areas away from the crest, All agree that there i5 a great deal of uncenainty about
future development. Because of this uncerainty. a number of assumptions were necessary to predict the impacts asseciated
with futare development. Those assumpLions may o may not be comest

Purpose and Meed

There 15 at least squal (if not mose} uncertainty fegarding how the environment will react 10 future development inthe PAPA
Eor instance, will a buffer of 1,000 feet around resting femaginous hawk nesis prevent nest abandonment in all cases? Wil best
management practices be adequate 10 prevent water quality degradation in the New Fock River? Will deer and antetope respand
10 new development as predicted n the wildiife models™ How can we provide answers 10 these questions? These questions
are particularly relevant given our current ability o predict cumulative perurbations on the ccosystem. For instance, the big
game animals occupying the PAPA do so year-round but mary migrate into the aea during the winter. Impacts occurming
elsewhere on their range could affest the number of animals on the PAPA. The same applics to air quality where 2 number of
curulative sources affect Class [ airsheds. Predictions regarding the severiy of the impacts are complicated further by the fact
that some of the developerent may oceur on private and sute lands where proicclive measures {such as seasonal restrictiond
to protect big game and faplor nests, 0o SUFTICe OCCUPANCY stipulations round weilands, et} are not typacally applied. Wi
will be the cumalative impacts on the Subletie deer herd when seasonal restrictions are impesed on only that portion of thes
winser range that occurs on Federal lands and minerals? Will perturbations on private lands increase density on Federal lands
cesulting in deteriorating quality of habiat? Some very sensitive resources within the PAPA (such as wetlands and npanian
arcas) are located almest entirely on private and state lands where separale non-Tederal comirols 1o protect the resourced are

applicable.

The unceraimtics as to whese and a1 what level development will proceed as well a3 sncertainiies assaciated with the
environmental sciences that were used 16 predict Impacts suggest that the onc-time derermination of impacts that 15 included
in the EIS may not be appropriate for this project  However, 3 carefully prepared and thorsughly evaluated AEM Plan and
process may be suitable for dealing with thete uncenzinties. Such a planfprocess would provide @ mechanism for cantimaously
modifying management practices i order o allow continued exploration and development while continuing 1o project the

ENvIFOnmEeal.

CEQ regulations require appropriate apphcation of contingal monitoring and assessment. Section 102(2)B]} of NEPA calls
for “methods.. which will insure that presently unguarrified environmental amenities and values may be given appropriate
considerarion” CEQ regulations (40 CFR 1508.2(c): 1505.3(c) and (d)] state "o manitoring and enforcemenr program shall e
adopred and summuarized where applicable for cny mitigation” and that agencics “may provide for monitgring o aisure that
their decizions are carried out and should do 1o i inportart cases.” The lead agency must “upon reguest, inform coaperating
OF COmMERTiAg GEENCIEs ON Progress in carrying oul PUIGONOR Mealures which they have propesed and which were adopted
by the agency making the decision.” And, “upsn request, make avaiigbie to the public the reswlis of relevant monyering.
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Coals and Objectives

The goals and objectives of the AEM process are 16 develop ressures monitoring plans for spezificd resources 10, among
ather things:

*  Dewnnine the effects of PAPA development on these resources:

*  Desermune the effectivensss of the mitgaion measures contained in the Record of Decision (ROD;,

*  Muodify the mitigation messures as deemed appropriate 1o achieve the stased poalfobeciive:

*  Assure that non-oil-and-gai related BLM desisions (such a3 grazing, recreation. etc.) mgarding the PAPA are
coordinated with gas-related development:

«  Provide a @pid response 10 unnecessarviundee sovironmental chan ge

= Valida= predictive modals used in the EIS and revise the mndeis/projections as necessary based on field observations
and moniwaning:

*  Accurately moniior and predict curmulative impacts through BLM maincenance of a Geographic Information System{(GI15)
for the PAPA incloding all activaties [natural gas, residential, agriculiural, ete. | on Federal and nor-Federal lands and how
they are affecting resources:

*  Allow for stakeholder parcipatson in future decision making!

*  Prowsde guidance for monuoning {surveys) upon which the nesd o ininae Section 7 consultation with the USFWS will
be determined.

Resource Monitoring Plans and Objectives

Monitoning Plans will be prepared for the following resources and activities. The determination of whe will do the on-the-
ground monitoring will be made by the Task Group assigned to prepare the manitering plan.

«  Wildlife Resource
v Big Game « Mule deer, anielope
& Monigr and document mule deer and antelope populatens associated with the FAPA for changes_ i anv,
in numbers. dismibation, and reaction to oilfgas development
@ Deocument changes. if any, in ericial winter habitar (Breaks and Mesa) and quality, asd changes in anomal
numbery, distnbution, and reaction.
»  LUpland Game - Sage grouse
@ Monitor and document sage grouse population, breeding and nesting activity associated with the PAPA
for changes. if any, in numbers. distnbution. and reactzon o oilfgas development.
@ Document changes, if any, in breeding and nesting population numbers, distribution. habitat qualitv, and
reaciion 1 oil 3nd gis development
* Raptors - Ferruginois hawk, other raptors
T Monior and document rapeor populations and their nesting activity and locations within the PAPA
% Document changes. if any. in mesting locations, active nest sites, and their reaction 1o oilgas development

= TVE & Sensiuve Species - Bald cagle, black-footed ferrer. mountain plover
D Complete chearance surveys and documest results for these species within the PAPA,
@ For sightings or sign, mitiate consultation with the USFWS and initiate intensive monitoring for the
speciss pocumence and distribution,
* Water Quality
= Mew Fork River
@ Complete a water quality survey and analysis of the New Fork River (above and below project activity) and
monitor asd docement on an annual basis chemical changes, if any, in water quality and quarterly conduct
ocular monitoring surveys for changes in colos/sediment quality.
e Livestock Water Wells
T Complete 3 water quality survey and analysis of al| water wells within one mile of & drilling andfor
producing naniral gas well.
@ Annually complete a survey and rzport on changes, if any, in the quality of well water,
¢ Redomastion/Best Macagement Practices
*  Eurface disturbance revesetation
@ Annually moniter and report on disturbed site reclamation/revegetation and invasive species concems.
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Alr Quality
» Mitrogen oxide emessions
L Complete #n annum monioning report of acwwal on-the-ground catculsned potential NO, emissions ii.c. the
level of NO, emission from permined, acoually conswrectedfinaailed facilities based upon che permiteed
level of emissions per well location, compressor faciliny, etc. ) forthe Jonah [§and Pinedale Amticline propect
dreas.
= LContinee 10 cooperate in the implementation of existing visibiliny and atmosphernic deposition impact
manitanng progrems. Evaluae nesd for additionsl monilaring.
Cultural Resources
v Dhscoveried
@ Compliete an annuil report on the coniest of the archeplogical and himorc resources discovered during
development,
Transportation
e Apeess roads and sabes pipelings
@ Monkor constnactson to ensure design and us# standards are met and maintasned, Atssss development
parerms (o determine most gffective comiders {00 main wansportation facilies.

AEM Planning Process Implementation Model

The BLM Pinedale Field Manager will impiement the AEM process by establishing the Pinedale Anticling Working Group
(PAWG ) and Task Graups (T6G21. The PAWG will function as an oversight working group consisting of members from BLM. the
cooperating agencies, operasars. environmental community. and the public. The sructure of the PA WG will be 25 follows:

1 e e = Em .

-

Finedse Antedne Woriing Croup
1 S | 4 1
: Cudrural Trassporaton
Reclamition | | Wikl Water - Air
TukGroup | | Twkiromp | | Resoure Tark Grosp Craality Task Groug
Tark Grerap Task Groap

AEM Membership. The membership of the PAWG may include representatives from the following fedgral, stne and [ocal
agenciss, public, and environmental community:

Bureau of Land Management [Pinedale Field Office and persomnel with special expertise from cther BLM offices)

5. Fush and Wildlafe Service

U.S. Army Corps of Engineers

USDA Forest Service

State of Wyoming sgencies [Wyoming Game and Fish Department, Wyoming Department of Transportation, Wyeming
Department of Environmental Quality - Air and Water Quality Divisions, Sume Historic Preservation Office. S1e
Engineers Office, Wyoming Oil and Gas Conservation Commuséian, &te |

U'.8_ Environmental Protection Agency

Sublene County government [particularly planning and zomng. road and brdge)

Town of Pinedale

OHliGas Operators

Members of the public

Environmental groups [ Wyoming Ourdoor Council, Greater Yellowstone Coalition, Wyoming Wildlife Federation. esc. |
PAPA landowners and livesiock operasors

University of Wyoming

Qther affected and interested paries
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Work Group Funciions. An AEM public mesting will be held in Pinedals within rwo montks af the iisoance of the Pinsdale
Anticline ROD 10 establish the PAWG and select membership. The primary function of the PA WG will be 1o

*  QOverses the development and implementation of monitoring plans for the PAPA natural gas exploration and

development;

Mest a1 l=ast once a vear or more often as nesded;

Keep wrilten record of mestings and disseminate 10 members and interested public;

Conduct an annual field inspection to review the implementation of construction and rehabilitation operanons:

Review stamus quo and any new information since Fast meeting (e.g. monitoring results of impast mitigation

effestiveness):

*  Synthesize monitonng plan acnvities/expectations for the coming vear. haded upon aperator input and new information:

*  Rewiew recommendations from ihe Tark Groups snd submit 2 recommendation t BLM (2.2, management praceices and
monitaring needs for upcoming field seasan);

*  Dwversee implementation of monisnng.

. ¥ . .

Task Group Membership, The membersbip of the individual Tasé Growprs will be selected dunng the first public mesung
within two months of the 1wsuance of the Pinedsle Anticline ROD. A suggested membership for consideration 15 listed in
Anachment |

Task Group Functions, Dunng the public meeting held in Pinedale within twa months of the issuance of the Pinedale
Antcline ROD. separate resaoree or activity Tark Growps (TCr) will be established. The pimary function of the TG will be 1o
complete the following:

= Prepare and oversee implementation of specified resource/sctivity monitoring plans:
= Kzep wnitten record of meetings and disseminaie to members and interssted public:
*  Forthe second AEM meenng (February 2001), TGs will
= Prepare monitonng pkan 10 include the following:
Implementation protocol including who in industry will fund and conduct monoring:
Annual manmionng repont requirements and mesting frequency
Resource concerns (2.2, baced upon cumrent conditions, dnilling plans. st}
To nad in the preparation of the monitering plan and for evaluation of monitoring results, review, evaluase
and summanze pastipresent dara peraining 1o the resoures;
Annual survewinveniory, monitoring, ez, that nesds 1o be completed.
Redource protechon/mtigation measures for resource a3 identified in the ROD:
Evalustion of mingatson measurels) effectiveness:
Results of monitoring and evaluation of the effect of projeet development on the resource,;
#  For subiequent mestings the T will:
=  Berespontible for overjesing the accomplishment of the following
Implement monitoring plan a5 approved by BLM.
Rewview and evaluate monitanng data collscted;
Present and submit monitering résults annually w PAWE and BLAM:
Review and évaluate cument monngring plan;
Modify momioning plan and implement a5 approved by BLM:
Recommend modifications to the develepment and monitonng plan to the PAWEG and BLM;
Recommend modification to mitgation as nesded,

BHEaE DRaaa
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AEM Planning Process Leadership and Meeting Agenda

The BLM will implement and coordinate the AEM Planning Process, The leaderihip for the coondination of the AEM Process
will be located in the BLM Pinedale Field Office. Mestings of the PAWG and TGz will be held at least annually and will be open
1o the public. The PAWG meeings will be facilitated by a qualified facilitator. PA WG meetings will be held in the evening w atlew
maximum publis invglvement. The meeting agenda will inchude the fallewing:

Function of PAWG gt Firyt Meening: v,

«  Explain Purpose and Need for AEM Planning Process; [/

«  Explain organizational structure and functional responsibilittes of PAWG and TGs:
+  Establish and select PAWE membership;

C-4
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*  Review draft Memorandum of Understanding:
*  Esablish and select TG memberships:
*  Sevdae, time. and place for pext P4WG meeting.

Function of FAWG a1 Sghesnuent Mesting:

Review minutes from previous meeting.
*  Repors presented from the TGy on monitoring resulis:
Review recommendatians fram TG
Bewigw Operaior Plans:
Receive publiz input;
Develop adaptive environmental management recommendations if necessany,
Submir recommendations and monitoring fesults 1o BLM;
BLM specify any new directives:
Set date. time. and place for next PANG mesting.

TG Leadership and Meeting Agenda

The individial TG leadership for the coordination among the membership and for the development. implementation, and
repaning resuls of the monitoring plang will be a5 determined by the membership. Mectings of the TGs will be held as ofien as
deemed necessary by the membership but a2 least annually and will be open to the public. The TG meeti ngs will be facilitued
by the membership-selected leader. TG meetings will be held during work-day hours. The agenda will be developed by the TG
leader 1y addiess the necessary siemi 3¢ defined under the TG Funclion: above

AEM Planning Process Funding
The BLM and the cooperating agencies lack the resources 1o adegquately fund the implementanon of MENItOnNTY Pograms
specified. While the BLM and cooperating agencics need o be thoroughly invelved in all aspects of monatenng, the majority

of costs to implement these menlioning programs will have to be borne by the operators, The agencies will couperate m the
funding of monitoring to the extent that budget allocations permit.

-5




ATTACHMENT 1
TASK GROUP MEMBERSHIP

Fineciale Anbizine Wharking Group

| I | | | |

Reclumation | | Wil Water _':"m"'“l l iz | . T petlalisn
Taik G:wp Tal Ciresip i peras s aak G"":"'-'? ity T ask Croap
Task Tmnip | Tazk Greup I |
|

Suggeited Membership - [Nowe: Members of the public will be addad to all Task Giroaps -

Reclamation Task Group
BLM, Operators, WOFD, County WeedPest, Livesiock Operatars. Suace of Wyoming., Sublerte County

Wildlife Task Group
BLM. Operatrs, WGFD, L5, Fish and Wildlife Service. Sublertte County, Environmental Groups

Water Resources Task Group
BLM. Operators. State Engincer, Wyoming DEQ-Water Quality Division. U.S. Army Corps of Engineers, Livestock Operaiors,
Sublene County

Cubwral Task Group
BLM, Operators, State Histone Preservation Office

Alr Quality Task Group
BLM, Operators, Wyoeming DEG- Air Quality Division, USDA Forest Service

Transpartation Task Group
Adready established
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